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§4 TRIAL TRANSCRIPT (Cont'd) 


Mim ( 4) 


evidence iat the defendants! 


n functional discounts violates 


nere is no evidence tnat defendants 
SyStem voased on functional discounts violates 
2-X of the Rosson Patman AGE. 

Five, there is no evidence of monopoly, 
attempted Monopoly or conspiracy to monopolize in 
violation of Section 2 of the Sherman act. 

Six, there is no evidence that defendants have 
dealt with the plaintiff within the Meaning of the In- 
cerrect Purchaser Yoctrine in Viclation of Section 2-~A 


Of ‘the Robson Patman Act. 
THE COURT: Motions are denied. 


Can you start your case now? 


“ORR Ts a se ROW A NDS , Called 
aS a witness, being first duly Sworn, testified 
as follows: 
BIREecr EXAMINATION 
BY WR. MAC CRATE: 
Vv bir, Rowlands, are you familiar with the record 
Of Ford ‘larketing Cornoration during the current year 


Wita respect to tie sales of Crasa parts? 


SOUTHE AN OIS* HICY COURT MEPORTERS Us. COURTHOUSE 


76230 


rkjwWw vo Rowlands-direct 


Q Can you state how the record of sales of 


crash parts during the year 1974 comnares with the 


same record forthe year 1973? 
A Through June major crash parts were down -- 
MR. JULIAN: 1 beg your pardon. Are you 
talking avout nationwide? 
Q Is the figure nationwide? 
A Yes, it is. 


MR. JULIEN: » Lo geject: to: it, if your Honer 


THE COURT: Overruled. 
A ne sale of major crash parts, June this year 


is down 7 percent. 


THE COURT: You are on a June fiscal year? 


THE WLYHESS: NO, that “s the last tine I 


looked at a report on that swiject. 
Q Where is your office, Hr. Rowlands? 
A Livonia, Michigan. 
Q What facility of Ford ilarketing Corporation is 


located there? 


A We are located in the national parts depot. 
Q Are tiiere offices in the national parts depot? 


A Yes, there are. 


SOUTHERN DiS1 «ICT COURT REPORTER 


7644 


rkjw 7 Rowlands-direct 

Q Your office as general sales manager, is 
located in that depot? 

A wnat's correct. 

Q AS general sales manager, what in general are 
your duties pertaining to the origination of policy and 
Changes of volicy relating to the distrivution of auto- 


motive parts?, 


A AS an active heard I review, I make recommenda- 


tions, and am called upon to support or not support 
recommendations for policy changes, or initiation of new 
policies. 

Q Are these policy changes of sectional or local 
or of national applications? 

A No, they'd be national. 

Q Witn respect to the distribution of automotive 
parts, do you have within the Ford narts division some 
policies that are on a regional or local basis? 

A Our policies are national. 

Q Are they all established at the Livonia 
headquarters? 

A Yes: 

Q You referred to the fact that you were an 
activity head. 


What are the other activities in the Ford 


SOUTHERN OISTHICT COURT REPORTERS, U.S. COURTHOUSE 
aot Sos oe eee 9 tis * ot 


765a 


rkjw 8 Rowlands-direct 
parts division? 

A Tne marketing managers is an activity nead, 
tne controller is an activity uead, myself, sales manager, 
Supply and distribution manager is an activity head. I 
believe that covers it. 

Q In addition, is there a general manager for 
the Ford parts division? 

A Yes, tnere is. 

Q Does ne participate in decisions with respect 
to tie establishment or change of policy? _ 

A Yes. 

Q Wnaen studies are undertaken with respect to 
policy is there a section of thie operation in Livonia 
that is charged with preparation of studies? 

A The forward plans department under the market- 
ing manager is the activity that must put it into language, 
though she became sort of the focal point in our 
Studies on that suwwject. 

Q So they are tne ones who actually do the 
drafting? 


A Yes. 


Q After language is prepared, is that reviewed 


wy various activity managers? 


A Yes. 


SOUTHCRN M51 RILT COURT REPORTERS, U.S. COURTHOUSE 
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RNowlands-direct 
Q Where are the policies and procedures of the 
parts division laid down in writing? 


A We have a policy and procedure manual. 


Q I show you Defendants' Exhibit G for identifi- 
cation and ask you if that is the manual to which you 
referred? 

A Yes, it is. 

Q The particular manual that I have handed to 
you states on its cover, Vehicle Dealer Direct Account, 


National Account, and Car Lite. 


Where in your organization is this particular 


volume of the nolicy and procedure manual used? 


A In the district sales offices. 

Q And does it include within its provisions 
not only the policy and procedure with respect to vehicle 
dealers, but also direct accounts, national accounts 


and car lite distribution? 


A Yes, it does. 
Q And the tabs that appear on the inside 
are in four different colors, are they not? 
Yes, Sir. 
What are the pages marked with the plue tab? 


The blue tabs are for vehicle dealers, 


And the red tabs? 


SOUTHERN DIST'ICT COURT REPORTERS, US COURTHOUSE 
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rkjw 10 Rowlands-direct 
A direct accounts, or distrivutors. 
Q the wrown tab? 
national accounts. 


the yellow tab? 


I offer Exhibit G in evidence. 


JULICN: May I have one question, your 


What period, or when was this particular 
booklet, G for identification, when was that in effect? 
The one tniat we have here now. 

THE WITNESS: You'd nave to look at it. 

(Pause) 

THE WITNESS: It's a continually updated 
document. 

THE COURT: Is that a current one? 

THE WITNESS: As to whether this is absolutely 
up te cate, I'd have to check it against a master. 


THE COURT: It's reasonably un to date. 


THLE WITNESS: Reasonably up to date, yes. 


HR. MAC CRATE: We produced it in tie spring 
of 1974 to the plaintiff at that time. 
ow WITMWLSS: It would be helpful to the 


Court, every time there is a change we send out a new caeck, 


SOUTHERN 5 1CF COURT HE PCRIT RS US$ Cotties 
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regw id Rowlands-direct 
THE WITNESS : All right. Let me see it. 
(Pause) 


1 COURT: Wnat part of tiis document are 


you qoing to call attention to? tT take it not the whole 


ching. 


tk. MAC CRATE: wo, your Honor. There are 
various items that we will invite the Court's attention 
to. For example, under the last tab thece is an in- 


struction sneet as to how to prepare or I should say wnat 


appears on the statement that goes to customers. ine 


explains the billing procedure and how you read a bill, 
and certain of that information will make quite clear 
the testimony that has been given, and will provide a 
context for that. 


THE COURT: All right. I'm not going to 


receive the waole document. I will receive parts that 
you designate, and that you will. So if you could give 


me a designation, all right. We will adjourn now until 


2:15. 


(Luncheon recess taken at 1:°9 o'clock? 


+o Test thea toe 


7694 


a 


23130) Pts 
(frial resumed) 


Mik. MAG CRATE: Your Honor, there are some 
outstanding matters witia respect to the plaintiff's case. 
vie have not nad an opportunity to inspect the revised 
106 sufficiently and we request that we nave a further 
opportunity. 

Til COURT: Yes. 

MR. JULIEN: On the housekeeping matters, if 


your llonor please, the offer which I made of the previous 


sheet marked 111, counsel has now produced a sheet which 


he says was the predecessor of AH and it seems to be the 
same, your ilonor, 

THE COURT: To avoid controversy, use Hr 
ilacCrates and we will have tiiat marked lll. 

What have you done with resnect to the 
depositions? 

MR, JULILN: On the Rowlands deposition, we 
nave no ovjection to the parts tnat counsel ‘or the 
defense has referred tc. 


Witna respect to Kose's deposition, however, 


SCUTHE RN DIST ICT COURT REPORTERS U1 SF. COMM ee 


F ad 


risjw 2 Od 469 
we find tiat they are attempting to select portions of 
Rose's deposition which has no reference wnatever to tie 
material whicn we have employed. 

THE COURT: Let's go over them right now? 

WHR. JULILN: You recollect Rose was the 
witness who was here last week. 

THE. COURT: Yas, 

(Plaintiff's Exhibit 111 was received 

in evidence) 

THE COURT: Before we get into the Rose 
deposition, Plaintiff's Lxhivit 109, the deposition of 
Rowlands is admitted to the extent of all the designated 


portions. 


JULIEN: That is correct. No dispute on 


COURT: Let me see the Rose deposition? 
i17AC CRATE: Your IIonor, this is the Rose 
deposition and you will find tne portions marked by 
defendants at pages 141 to 147. ‘Tne earlier page markings 
are the markings of the plaintiff. 
MR.JULIEN: Our plaintiffs leave off at 116. 
THE COURT: What is your objection? 
ile. JULIEN: The portions marked wy the defense 


Nave no relationship whatever to the parts which we have 


SOUTHERN OISTHICT COURT REPORTERS, US COURTHOUSE 


rkiw 3 71a 

offered and I understand the rule, if 

the rule to ve that with respect to that, since this is 
an employee who was here, tnat the defense has to call 
him. 


MIE COURT: I will read it later and rule on 


Decision reserved on that. 
(Plaintiff's Exhibit 109 was received 


in part in evidence) 


MR. MAC CRATE: With respect to the Wasser 


deposition, your Honor, we would offer pages 3 lines 5 to 
13. 

MR. JULIEN: Your Honor, that is principally 
colloquy between Hr. Schlesinger and lir. Carrad and I 
don't see any purpose in having that before the Court. 

THE COURT: You are offering what? 

MR. MAC CRATE: Page 3. 

WR. CULLEN: I don't see tnat adds anything. 

THE COURT: What is HB for identification? 

MR. JULIEN: That was a handwritten list which 
Mr. Carrad gave to Mr. Schlesinger Sunday morning wnen 
the examination started of documentation that ne desired. 

THE COURT: Wait a minute, I am not clear. 


You want to introduce wnt? 


TCR 


UR. MAC CRATE: Page 3 lines 5 to 15 in- 


clusively, wiat I have marked with a pox. Please dis- 


regard the line at the bottom of the page which I meant 


to indicate had been deleted. 
THE COURT: Wouldn't you stipulate, just so 


we don't have to iiave a document, wouldn't you stipulate 


tnat lir. Wasser has been FLrl's attorney and accountant 
from 1965 to the present time? 

WR. JULIEN: Tes. 

THE COURT: It's stipulated and we could 


w 


eliminate the need foi the deposition. 


2 


HOR RIS ROQOWLANA DS , resumed. 


MR. MAC CRATE: Your Honor, aS we recessed, 
tne course .. questions which we identified were those 
portions of the nolicy and procedure manual wnich we would 
desire to call to the Court's attention and over the luncheon 
recess, I Save marked those pages and I have separated them 
from tie looseleaf binding of the procedure manual. 

ik. JULICN: %I don't know way this wasn't 
Snown to me before we started up again. 

Tile COURT: That I can't seip. There has 


been ovviously a delineation. 


SOUTHERN DISTHICT COURT REPORTERS. U.S. COURTHOUSE 


7730 


rkjw 5 Rowlands 
Way don't you show those to Mr. Julien and 

if he has any objection, he can offer an objection. 

DIRECT EXAMINATION CONTINUED 

BY M1... MAG (CRAVE: 

Q Mr. Rowlands, in addition to the policy and 
procedure manual which is provided to the districts, is A 
there a description of policy and procedure material 
to franchise dealers? 

A Yes. 

Q Referring to bDefendants' Lxhibit G for iden- 
tification, what portion of the siaela be manual is 


furnisned to franchise dealers? 


A Dealers would get the blue copies. : 
Q That is, the pages with the blue tabs? : 
A That is correct, tiie blue tabs. 

Q In the policy and procedure that is laid out 


in the policy and procedure Ranual, are there several 


levels of distrivution recommended? 


A 


Yes. 


Q what are those levels? 


aA We recommend a distributor level, a wholesaler, 


sometimes referred to as jouber; tne retailer and 


consuner, 


Q Would you define for us what you refer to as 


7740. 


rikjw 6 Rowlands-direct 
the distrivutor level? 
A Tne distributor level -- 


THE COURT: Couldn't we possibly save some 


Mr. Julien, have you looked over the pre-trial 
order page 9? That contains a schematic of the levels 
of distribution that I think would be without any real 
contest at all and in order to prevent somebody from 
laboriously testifying to a lot of things, if you would 
Stipulate to that, I think I could get the point and I 
don't think we'll gain anything by having the witness testify 


to all that istitt.. 


| 
| 


MR. JUNIEN: Yes, gladly. 


HE COURT: You will stipulate to what? 

MR. JULIEN: To the fact that with this 
witness to ve interrogated concerning the lines of 
distribution, he would testify that they were in accord 
with the schematic drawing shown on page 9 under paragraph 
5 of defendant's contentions. 

Is that sufficient for your purpose? 

THE COURT: . It"s sufficient for mine. 

MR. MAC CRATE: Your Honor, we lave 
 Nrepared a chart in large form which Ihave nere on the 


Ylackvoard and I have smaller rendition of the same cnart. 


SOUT x em DISTRICT COURT REPORTERS. U.S. COURTHOUSE 


77Q0 
Rowlands-direct 
JRT: I nave it in the pre-trial order 
paragrapn 5, don't I? 

IIR. MAC CRATE: Yes. 

THE COURT: He stinulated that if the witness 
testified or a Ford witness testified, he would testify 
these were the levels and cnannels of distripution. 

Doesn't that eliminate the need for the 
testimony? 

i4R. MAC CRATE: It will remove the need for 
the testimony. Iwas just suggesting that we might have 
it in the record in ‘ convenient form and I have a 
chart here in my hand which is the same. 

THE COURT: That is fine. Why don't you 
have that marked and it will be admitted into evidence. 
It's the same as this paragraph 5, isn't it? 


MR. MAC CRATE: This would be Defendants' 


MR. JULIEN: Your Honor, with respect to the 
sheets which I was shown before, would Mr. MacCrate tell 
me, did you pull out all of tie dealer sieets from this 


district policy and procedure manual? 


THE COURT: Please, consult avout that a 


little later. 


vefendants' Exhivit I is received, 


7760 


Rowlands-direct 
(we fendants' Exhibit I was received 
in evidence) 
Q fir, Rowlands, are the levels to which you 
have referred of distributor, jobber and dealer, reflected 


in the pricing system of Ford? 


MR. MAC CRATE: Your Honor, I ask this ques- 


tion by way of clarification of information that is 
already in the record altiuough it is somewhat duplicative 
of information and stivulation. 

Q By what names are tue three channels of 
distribution known? 

A we refer to it as the dealer channel and 
the independent channel and tie national account channel. 

Q When you refer to tie independent cnannel, 
wnich of the tiree channels reflected on Exhivit I do 
you refer to? 

A The one tiat is headed up there vy direct 
account, wareiouse distrivutors. 

Q vo you recall, Mr. Rowland, when Ford first 
wedun to grant wholcsale incentives in the distrioution 
of automotive varts? 

JULIEN: Isn't that covered by our 


Stipulation, your Honor? 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
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Rowlands-direct 
THE COURYs Is it '68? 
THE WITWLSS: Wo, it goes vack to the '50s, 


Q You said it went back to the 1950s. 


A Yes. 

Q Would you explain the general theory and 
function of the wholesale incentive as viewed by the 
Yord parts division? 


MR. JULIEN: May I have a preliminary question. 


Did you occupy the position which you have 
now back in the 1950s? 

THE WITNESS: No, I did not. 

MR. JULIEN: I will ovject to that. 

THE COURT: Overruled. 

A Ford Motor Company wants its vehicle dealers 
to be active in both the retailing and wholesaling of 
parts, 

In order to make it possible and give a Ford 
dealer incentive to wholesale parts, it is necessary to 
give them an acquisition cost that is approximateiy tne 
Same as the otner indevendent wholesalers and jobbers in 
the market selling comparable type parts to the same 


retail customers that the Ford dealer would like to sell 


to, 


So, the wiole philosophy of our wholesale 


7780 


rijw 10 Rowlands-direct 


477 


incentive was to give the dealer incentive to make wnole- 


sale parts sale and to give nim an acquisition price which 


would make niin competitive in going after that business. 


Q It has been stipulated that the wholesale 


incentive was first granted for crash parts in 1968. 

Would you tell the Court the reasons for 
extending the wholesale incentive to crasn parts at 
that time? 

IR, JULIEN: I respectfully submit, if your 
Honor please, reasons aaving to do with pricing or 
restraints are not proper methods of defense in such a 
case, 


THE COURT: Objection overruled. 


A The wholesale incentive was placed on crasn 


parts at tie direction of FTC -- 

WR. JULIEN: That I move to strike out. 

SHE COURT: It's stricken. 

A I guess tne right word is probably tie benest 

of Fic, 

HR. JULIEN: Move to strike. 

THE COURT: Stricken. 

tly understanding is the only reason wholesale 
incentive was placed on crash parts was vecause FYC's 


request to the comnany. 


SOUTHERN DISTH ICT COURT RFPORTERS US. COURTHOUSE 
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Rowlands-ireet 

MR SULTENs Move to strire, 

THE (COURT: That tie @ Littic different. “This 
witness can testify as to his understandina. 

MR. JULIEN: is understanding of what a 
regulatory agency has done -- 

Miles COURT: 1 was trying t0 articulate it. 
I did strike the two descriptions which seemed to me to 


be attempts to nresent the facts ahout what the FTC 


did in a conclusory manner and I think if we are going 


to get the facts about what the PIC did or didn't do, 


we better get the facts, but as far as what this man's 
understanding of the reasons for comnanv policy, I will 
certainly receive evidence about that and it will he 
limited to Just that. 

The ohjection is overruled. 

HR. JULIEN: May I state one’ further ground 
to be sure I have hrought everything to the Court's 
attention? 

THE COURT: All right. 

MR. JULIEN: The witness' present answers 
are indeed a further step removed in the field of hear- 
sav. iwhat the action may have heen of some regulatory 
agency, he is speculating as to what that was and he 


understands from some other sources what that was. We 


7o00 


Rowlancds-direct 
A further step away from prohative nroofr. 

THE COURT: Powill Let) vow testrev as, co 
what was your understanding as to the reason why Ford 
gave the incentive in 1968. 

THE WETNESS: It was mv understanding it 
was done at the hehest of the Federal Trade Commission. 

THE (COURT: And that was the only reason it 
was done? 

THE WITNESS: To my understanding. 


HR, JULIEN: Move to strike. 


THR COURT: Denied. 
9 When the wholesale incentive was extended 
to cover crash parts in 1948, was this brought to the 
attention of those in the distribution system concerned 


with such policies? 


A By that vou mean the general manager of our 


division? 

Q Was Lt brought ‘to. the attention of district 
Managers and others who were in the distribution system? 

A Yes, it was. 

Q In what. manner was it brought to their 
attention? 


A Thernm was a communicatian on it. 


Y No you recall who sent the communcations to 
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whon? 

Right offhan? I am trving to remember whose 
hand was on that naner. It would he the tyne of conm- 
munication that I would siqn or the qeneral manager. 

9 I show you Nefendants' Exhihits P-l, P-2 and 
P-3 for identification and ask vou if you can identifv 
the communication or communications hy reference to 
those documents. 


A ‘ iS 18 a communication advising -- 


this is P-l. This is addressed to the district sales 


managers advising them --~ 
MR. JULIEN: I don't think the content is 
called for. 

A I do recollect P-1. I do recollect P-2 
which was sent to Ford and Lincoln-’tercury dealers and 
P-3. 

Q P-3 was directed to whon? 

Ay Ford and Lincoln-Mercury dealers. 

9 Were all three of these communications sent 
out on or about the end o* Octoher, 1948? 

A Yes, Light around that time. 

MR. MAC CRATE: I offer them in evidence. 
THE COURT s Is : anv claim that anvhbody 


was ignorant of the nolicv? T don't see what this has 
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: 
2 fo CO VLE tho lanca. 


MR SING CORA It relates to the whole 


basis upon which this policy was instituted in the fall 


he Noes it sav anything ahout the 


hasis for the nolicv that I don't already know? 


I MR. MAC CRATE: I submit, vour Honor, the 
| contemporancous statoments to the trade as to the hasis 


19 for it are an admissihle demonstration of whv this was 


C ee being instituted. 


12 | I think, your Honor, there have indeed been 


of 1968. 

6 | Ve URT 
| 
\ 


3 | Suggestions as to the content of thease memoranda, but 
| 
‘ i} 
oe 14 || these are the contemporaneous memoranda sent out to the 
n { 
\| 
Hoe 15 | 


i trade anc. I suggest that that is the most prohative of 


1 | Chis particular matter. 


MR. 


JULIEN: I respectfully submit, your Honor, 


there is no rule of evidence that makes a self-serving 


statement more nrohative at one time than another. 


repeated in each of these exhihits, and not 


alwavs in the same wav, is some statement that this is 


at the 


insistence of some requlatory agency, which is 


entirely self-sorvind. 


CHE COURT : 


Is that the reason vou want it 


an 


Py he. Mac rate? 
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2 MR. MAC CRATE: It states the reason in that 
3 | way but gocs on to explain just what is heing done at 
4 that time and whv and I submit, vour loner, there is 
5 || no more direct evidence -- 
6 | THE COURT; I don't know what the issue is. 
a. I suppose there is an issue ahout what the FTC did. 
8 I wouldn't possibly admit these documents to prove that. 
9 If there is some other issue I am sunnosed to deal with 
o 10 On which these are evidence, nobody claims that the 
} 
1] Pord distribution system was’ ignorant of the facts about 
a 12 | the wholesale incentive -- 
13 | MR. MAC CRATE: Your Honor, there is a 
14 | distinct difference. 
15 THE COURT: What is it you want to prove 


through these documents other than using them as evidence 


ments snecifically? 


4 


MR. MAC CRATR: That the extension of the 


17 
18 | 
20 
21 


wholesale incentive to crash parts inl963 was not upon 


the same basis as the incentive as had been given for 


| that this was done at the insistence of the FTC, what 
Other points are you trying to nrove from these docu- 
1 
| 


other é«1tomotive parts. 


THE COURT: Why don't vou ask this witness 


I will not receive then. 
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NACIERAT TE: I vont noint: out, vour Honor, 
for the record, that statements of intent at the time: of 
their issuance would, I resnectfullv submit, he nprohative 
Of “the 2 ntent at that time. 

COURT: You haven't even asked this witness 
ahout that and it seems to me vou can just go ahead and 
asi him. That is the best way to get at it, he is 
here. 


BY Mi. erinG -CRNEIs 


O You have testified, Mr. Rowlands, as to the 


general theory and function of the wholesale incentive 
as viewed by the Ford narts division. 

Were these same concepts, in vour understand- 
ing applicable to the granting of wholesale incentive 
for crash parts when it was first granted in 194.5? 

A Ho. 

9 Would you explain your reasons for vour 
answer? 

A There was no competition Selling these same 
tynes of parts, so we had no need to provide an incentive 
to get the dealer to wholesale them, nor did we need to 
provide an incentive to make him comnetitive with any 
other supplier of those parts. 


@) This particular typeof park, it has Keen 
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stipulated, is sold to the dealers solelv hv Ford Hotor 
Company in the carlier years and more recently by Ford 
Marketing Corporation, and it is your testimony that 
with respect to crash parts, there was no other channel 


of distribution. 


A That 1S correct. 

THE COURT: As distinct from other kinds 
of parts like batteries or spark plugs? 

TNE WITNESS: Filters, shocks. 

THE COURT: On those vou sought to make your 
dealers competitive as far as spark plugs, batteries and 
so forth, is that right, you had to give him the benefit 
of a low price. 

THF WITNESS: An acquisition price comnarable 
to wholesalers and jobbers of those parts. 

THE COURT: Since Ford was the onlv source, 
you didn't have competition from outsiders on crash 
parts. 

THE WITNESS: Correct. 

THE COURT: Nor did the dealers. 

TUF WITNESS: Correct. 

THE COURT: Obviouslv there was another economic 


consideration. They are not going to be able to wholesale 
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them if they have to sell them at such a high nrice that 
the body shop buying them wouldn't he comnetitive with 
the dealers. There is some element of that, isn't there, 
in making the repairs? 

THE: WETNESS: This is what was hehind the 

have these parts carrv the wholesale incentive. 

MR. JULIEN: I can't near the answer. 

THE COURT: It was your understanding 
was the motivation lying hehind the FTC reanest? 

THE WITNESS: So'the renair garage would 
be able to buy the sheet mecal, the crash narts and own 
them at the same price as a hody shop oneratina out of 
a Ford dealershin. 

THE COURT: That is oretty obvious. Go ahead. 

Q With respect to the demand for crash parts, 
does Ford Marketing Corporation attemnt in anv way to 


increase consumption of crash parts? 


A No. ft's a line we don't pout any promotion 
on. It's just kind of depended on the numher of crashes 


vou have. It depends somewhat as to how much straighten- 


ing an indenendent body shon would do. Prettv much, 


it's a matter of the number of crashes and the severity 


1 


Oo ie. 


9 Referring now to Defendants! Mxhihit H and to 
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the column in the parts and accessories nmarts list en- 
titled General Trade Price. 
When did that column first annear? 
A I am quite sure that column went in at the 


same time that the wholesale incentive was placed on. 


crash parts which would have been about tlovember of 1968. 


8) How did that come ahout? 


That came ahout at the insistente of the Fic. 
MR. JULIEN: I object to that and ask it be 


stricken. 


A It's mu understanding that came ahout at the 


insistence. 

THE, COURT: oT will let. him testify as. to his 
understanding. It doesn't prove anvthing ahout what 
the FTC did or Gidn‘*t do. 1 wild take it. fer what it’s 
worth ahout Ford's understanding. 

Your understanding was what? 

THE WITNESS: It was my understanding that 
trade price was put in at the insistence of FTC. 

9) What was vour understanding as the nurnose 
marxign that addition to the price list? 

MR. JULIEN: That too I have to object to 
as calling for some conclusion. 


THE COURT: Overruled. 
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it was nut in the book to 
suggest to the dealer that that is the price that he should 
charge when selling crash narts to an indenendent garage, 
an inrependent hodyv shop. It was to try and carry out 
the ohjective of having independent hodv shons own crash 
narts at the same price as a hody shon operating out of 
a Ford dealership 


s 


THE 


This was to suggest the nrice 


that the dealer d sell to the body shon? 


Q is a column headed dealer price and 
another column headed general trade nrice. 
the relationship between the figures 
in those two columns? 


A Dealer price and general trade pr.te would 


be the same. ( is what the dealer navs us 
for a part that he uses in his own shon. 

‘@) His Honor inoguired the cther dav as to why 
there were so many blanks in the general trade price 
coluun whereas the dealer price column apnears to be 
filled on e@ach page. 

Can vou exnlain that? 


There would be a general trade nrice only on 


those narts earrving a wholesale incentive. 
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9 There has been Marked, Mr. Rowlands, an exhibit 
marked Plaintiff's 112 which is a conv of the Ford sales 
and service aqreoment. 
Ts this the form of ajyreement executed bv 


Ford Marketing Cornoration with franchise dealers? 


“A SS I should look at that document. 


9 Are the same terms in the Lincoln and Mercury 


agreements? 

A } same terms in the Lincoln-Mercury agree- 
ment aS in the Ford agreement. 

9 7) ‘ sneak of franchise dealers, is this 
agreement, Fxhibit 112, the actual franchise agreement 
with such dealers? 

A Yes. 

2) What dealer functions does the agreement 
embrace? 

A It hasicallv snells out the responsibilities 
we have to the dealer and the resronsihilities the dealer 
has to Pord Motor Company, Ford Marketing Corporation, 
as it relates to the sale of vehicles, the sale of parts 
and sale of service. 

9) Hads Ford followed ANY particular nolicy as to 


the functions it seers a franchise dealer to perform? 


’ 


SOUTHEAN O15 (CY COURY RE POATE RS UST COAT 1 Ge 
‘ 


7900 


Rowlanis-direct 4A"9 
In respect to the sale of parts anc 
the sale of service, we try to make sure that the level 
of narts service and repair is such that peonle will 
continue to buy another Ford. 


Has this been a long-standing policy of the 


9) Noes it go hac!: over the entire neriod that 
you have been associated with Ford Motor Company or 
Ford Marketing Cornoration? 
aN For the entire period. 
2) When did vour association commence? 
Tomorrow will be my twenty-ninth anniversarv. 
You hetter do the subtraction. 


Twentv-nine vears and I started in 1945. 


Tf FL" to act aS an acent of a franchise 
dealer in maki to bodv shons and indenendent 
garages, 1s there anv provision in the agreement, Exhibit 
112 that would foreclose that kind of aqenev arrangement 
between a dealer and FLM? 

MR. MULIEN: Objection. 

THE COURT: Sustained. 

9 If FLM were to act as an actent of a franchise 


Gealer in making sales to hodv sions and indenendent 
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garages, is there any provision of Ford Marketing Corpora~ 
tion policy which would prohibit the dealer from claiming 
incentive on such sales? 

MR. JULIEN: iI object to it. 

THE COURT: Sustained. 

QO In the period 1968 to date, have any particular 

difficulties heen encountered hv Ford Marketing Corpora- 
tion with resnect to claims for wholesale incentives? 


A Yes. 


Q Could you identifv some of the difficulties 


that had heen encountered? 
“RQ, JULIEN: Now, if your NYonor please, unless 
these relate to the plaintiff in this case, I submit 
thev are irrelevant and have no nlace in this testimony. 
THE COURT: I thin’ you mav he right but I 
think I better hear the evidence because I think Mr. 
MacCrate's theory is, Ford is entitled to take certain 
general steps to please its distribution system. 
I will hear the evidence. 
A Our wholesale incentive costs rose significantly 
in 1569, 
Q As against the preceding year? 
A As against the preceding vear -- the hest way 
T can put it. Our general manager hecame extrenely 
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concerned -- 


JULIEN: Objection. Move to strike it 


Les: Stren 
a) What was the situation as you cecall it that 
arose in 1969 with respect to the costs of wholesale 
incentive allowance? 
A Just that in meetings with activitv managers, 
there were discussions on how our wholesale incentive 
costs were rising significantly. 
Q Did you take any action at that time as a result 
of what was then perceived? 
MR. JULIEN: Do I understand your Honor's 
previous ruling so I need not interrupt, as to the tvne 
of evidence, I have a running objection to it. 
THE COURT: I will hear ahout the difficulties. 
As far as the relevance, I will overrule that ohjection. 
If there are hearsav or other objections, that is another 
matter, but I will overrule the relvance objection to the 
whole line. 
MR. JULIEN: I do object, if your Honor please, 


on the ground of hearsay as well. 


THE “CONRT: Let's hear the question. 


(Question read) 


T yet V eet fee OE TT COURT ter. © 
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THE COURT: He can testi ahout what Ford 


did without getting into specific conversations. If we 


get into conversations ahout this or that or discussions 


at meetings, that is another problem. 
You are being asked what did Ford do? 


Conducted a numher of audits. 


” 
7940 a 
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What other actions were taken at that time? 


A Starting in early 1570 we went into an entire 


study and review of the entire wholesale incentive-claining 


SVStem. 
9 So that in addition to the taking of a number 
of audits you also undertook a stucdv? 
Yess 


@) With respect to the audits, was there any 


special arrangement made for those audits? 


A I don't know. 

(a) Was there a particular individual in Ford who 
was charged with responsibility for conducting those 
audits? 

A The controller's office was responsible for 
audits and Mr. Bill Peers. 

O You have referred to a etady that was undertaken 


Of what did that study consist? 


It was the whole spectrum of ecligible parts 


Are we putting wholesale incentive on the. 
correct parts? Are ve paying wholesale incentive on 
parts thich we accomplish nothing hv doing so, Eligible 
customer does our lanquage identifv eligible customer 


pronerlv? Then the entire claiming systen as to 


whether or not the docunents we received in the incentive- 
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2 | control area of the division were the kinds cf documents : 
‘ 3 | that would tell us whether the claim really was a 
. 4 | leqitimatr claim or not. : 
a 5 THE COURT: mat do vou mean by “legitimate 
= 6 claim"? 
; | 7 : i THM WITNESS: Whether or not it involved 
e 8 an eligible pnart and/or an eligible customer and whether 
9 the amount of wholesale claimed was the proper amount. 
: 10 THE COURT: Were there any particular problems | 
rey 1] about eligible customer that you were worried about? 
J 12 THE WITNESS: Yes. 
7” 13 THE COURT: What was that? 
M4 TIN WITNESS: We were concerned about an 
15 eligible customer, as it related to an eligible customer 
16 where we did not nave the aaministrative ability to know 
| where -- let me start over and be specific. 
18 We were concerned about an intermediary where 
19 the language of our policy said that he was an eligible 
‘ 
2 customer but then the lanquage went on to say he was 
21 an cliqible customer as long as he sold to eligible cus- 
= | tomers, and that became something that reallv was not 
wa administrable, 
aA Ve say that when a ford dealer sells to 
25 another Vord dealer, say a crash part, that is not an 
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elidilble sale for wholesale incentive. Ford dealers sold 


to an intermediary who then sold to a Ford dealer ~- 


COURT: Is that what vou were worrying 
about, about having this wholesalc-incentive device used 
as a means for conveying pé s between Ford dealers, sort 
of 2 i vy, so the Ford dealers would get the in- 
centive allowance in effect but be doing rate work with 
those parts themselves? 

WIth Ss: That was one of our concerns. 

COURT: And 2 take 1t another concern 
would be what? 

THE WITNESS: That we would be paving a 
wholesale incentive to a dealer when he did not in fact 
accomplish the wholesale function. You accomplish the 
yholes function only when you move the merchandise one 

ion to the retailer level. 

The lanquage of our nolicy made it possible 
where we would be paying eholesale incentive to a dealer 
when he did not perform the function. 

THe COURT: Would be paving the wh 

en he didn't perform the 
function meaning what was your idea of the 
tion? 


Perforning the wholesale func- 
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CH WITNESS: Performing the wholesale 
function is moving the merchandise from the wholesaler 
level down to the retailer level. That is the wholc- 
sale function. 

BY MR. si AC CRAITT: 
2) Youthave referred to various phrases of the 
study of the wholesale incentive that was going on in 1970. 

Did you from time to time have status reports 
on the progress being made with respect to various phases 
of the stud? 

We had continuing meetings and usually the meet 
ing, as part of the meeting, there would be some kind of 


a writeup on the proposals we were looking at at that 


particular meeting. I quess they were the kind of 


alternatives and proposals that we were considering at 
these meetinas. 
I show vou Defendants" U for identification 


vou if this is such a document as vou referred 


Q) Was that document used at one of the neetings 


at which vou attended? 


A TY am sure it was. I wouldn't be able to 


identify at which particular one. 
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then did that meeting talc nlace, approxi- 


¢ 


It would be some time in the February-March 
period OL 2210. ie 
@) ind you had before you at that time this 
document that is marked Defendants! U for identification? 
That was our typical wav of conducting a meet~ 
ing, that he pass out the document and that would 
becone tne structure ot our meeting. 


‘@) And this document. was before you at that 


Y am sure it would 1LCe 
MR. JULIE: I have no objection. 
Tir COURT: What is the purpose of this? 
MR. MAC CRATE: your lWonor, this outlines 
six phases of investigation that vere going forward 
simultaneously with respect to tne wholesale incentive. 


It shows steps that were being taxen. With respect 


: 


each I would like to inquire of tue witness With Ler 


the separate phases and their inplementation anc 
neriod of time over which this study has continue. 
mip COURT: What issue docs it go to that 


I am not just interesta 


It might he nice to 
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7 this, but I don't sec the relevance, 


The fact is, and it is stinulated,that Tord 


withdrew the incentive allowance with respect to sales 

to neonle Like Fit. Suppose that that was the result 
of five vears of consideration or tro vears of considera- 
tion. I don't know anvthing in the law that makes the 
letalityv of what Ford did denend on how serious or how 
thorough or how long the inquiry was. I can't see that 
in an antitrust case of this kind -- I have never 

in putting in a lot of proof, how long the study took to 
build un to the decision, 

HER. MAC) CROs a) as been an araumznt 
on the part of the nlaintiff that the wholesale in- 
centive change in 19/1 was directed at TLM and this is di- 
rected to that very point, s 18 a substantial stud: 
going forward, various steps being taken, all as a part 
of the formulation of the national rolic:' of Ford, and to 
suggest that a narticular asnect of this whole series of 
chances vas directed at one narticular party, which vas 
the thrust of plaintiff's suaqestions, we feel can be laid 
€0O rest by this demonstration. 

THE COURT: Okay, I get your point. 

I really don't Inow of anv evidence that ‘ou 


mut in in your case, and I haven't seen che denositions SO 
> ¢ 
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maybe I am missing something crucial, but I would sav 


there is no evidence or virtually no evidence of two 


things on your case which has rested. 


First, that there was what 1 will call an ex- 


press conspiracy betveen Ford andthe dealers in which the 
Ford Company and the dealers, tne dealers being active, 
promoting members of the conspiracy,got together to do 
something about FLM. 
MR. JULIE: I do not claim expressly -- 
THE COURT You asked Mr. Rowland when he 


on the stand before -- I believe ypu asked him 


eos 
x 


there a agiscussion with the dealers before this policy 


no, and you have no contrary evidence to 
that, unless 1t is in che depositions. 

MR. JULIEN: I don’t contend there is 
proof of an express sitting down and arranging a con- 
spiracv,. I Glaim, of course, as you understand, it 
implied from the conduct of the parties. 

THE COURT: As I understand it, there is 
no evidence now of any conversations either within ford 
or between Ford people and the dealers of a motive or 
purpose to change the policy on incentives or de anything 
else to protect the Ford dealers from competition, no 


evidence of such conversation. | 
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2 | MR. JULIEN: tere there is. In your 

3 | larger question there is. | 
4 | THE COURT: There is no evidence of such 

5 conversations. 


6 | MR. JULIEN: There is. 


THE COURT: What? 


8 || MR. JULIEN: You are saying either the 


conspiracy or its implementation. I understand that 


to be within the ambit of your present question. There 


is such testimony. The testimony is as follows: 


In the deposition it is said that FLM is 


unique in its business as a wholesaler of crash parts 


other than franchised dealers, We have testimony already 
in the exhibits to the effect that there were discussions 


between Pollack and Rose with respect to cutting off 


specifically FLY. This appears in correspondence. 


18 | THE COURT: In the depositions? 


MR. JULIEN: 


No e 


2 


2 | THE COURT: I get your point, Mr. MacCrate, 


and I will admit it. You are trying to negate the act 


of predatory conduct. 


MR, MAC CRATE: 


Yes. 
(Defendants' [Exhibit U was received in evi- 


dence.) 
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BY MR. MAC CRATE: 

Q In Defendants’ Cxhibit U, in the column headed 
"Phasa,” He. i required dealers to purchase parts direct 
from the company. 


Would you explain what that consideration 


A Yes. Our policy at that time read that 
an eligible part was one purchased direct from Ford 


Motor Company or from a Ford Dealer who bought it from 


another Ford dealer wiio purchased it direct from Ford 


Motor Company, or from a predecessor dealer who pur- 
chased it direct from Pord Motor Company. 

(@) What problem did that create? 

A The problem that created is that we had audits 
where dealer A would sell it to dealer B and then in 
audit we would find dealer B, when we aud:.ted dealer 
they would find that dealer B had not purchased it direct 
from Ford Motor Company, so there would be a chargebac!). 
to dealer aA, Dealer A took the position: Your 
policy puts me in an untenable position, < had no way 
of knowing that Nealer B did not buy it from you. 

This came up on a few occasions so we decided 
H 
we would eliminate the problem by just changing our 


policy to read that dealer A had to buy it direct from us 
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or from a predecessor dealer who bought it direct from 
us and eliminate any possibility of placing a dealer in 


an untenable position. 


@) Do you recall when that change in policy was 


Around May of 1970. 

Q Looking at the list of six phases that appear 
in the left-hand column of [Exhibit U,would vou run down 
them one by one and indicate what was done, very briefly, Ly 
Ford with respect to each phase? 

A Ho. 1, that is the one I just referred to. 
That was accomplished. 

No. 2, make crash parts ineligible for in- 
centive when sold for export. 

MR. JULIEN: I don't think that has anything 
to do with our case. 

A That has not been done. 


No. 3, revise statement of eligible sales, 


ineligible sales to prevent dealer misinterpretation, 


and part C, the abuse of the emergency provision regarding 
the between Ford dealers, that we feel we are 
Cleaned up with our July, '71 policy change. 

lo. 4, @stablish a system to nreapprove wiholc- 


Sale customers and identify these customers hy a code num- 
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ber. We have not acted on that. 

No. 5, to the extent feasible, eliminate 
wholesale incentive on slower moving parts, generally 
classified as class i and C. We have acted on that, 
removing 10 or 12 thousand part numbers. 

No. 6, revise the wholesale incentive claim 
procedure for one based on claim by invoice to a 
claim svstem by part number with a division supplying 
a preprinted claim pad. Also, determine the 
feasibility of establishing a new system whereby the 
division would sell to dealers at jobber price all parts 
purchased in excess of agreed to amount which repre- 
sented expected retail The first part of lio. 
6 we accomplished with our whole wholesale incentive claimin 
system, which went in I believe January of ‘72. The 
second part having to do with really a form of net pric 
ing we have not acted on. 

Q You referred to a reduction in the number of 
parts bearing wholesale incentive. There has been 
testimony regarding the percentage of parts that bear 
wholesale incentive. Have you made any comparison of the 


percentage crash parts that bore incentive in 1969, 


1970, right up to date? 


A Our Ford plans department have. 
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Q What does that analysis. show as to the range 
of percentage of Ford crash parts bearing a wholesale 
incentive between the years 1969 and 1974? 

MR. JOULIENS Excuse me. 

If your lionor pleases, the percentage at the 
manufacturer level does not necessarily in any way bear 
upon the percentage that FLM has with respect to parts 
that are incentive and which are not. 

THE COURT; Overruled. 


A The numbers that I can bring to mind: in 


1971, 63.3 per cent of our total crash parts, speaking in 


dollars now, for every $100 million of crash parts we would 
sell to dealers, 63.3 million of those crash parts would 
be wholesale-incentive-bearing numbers. 

1974, the first six months in 1974, that 
number was 48 per cent. 

THE COURT: I thought you were really talk- 
ing about the items, I don't think what I can deduce 
from the fact that less dollar volume now of crash parts 
is covered by the incentive allowance than it was in '71. 

MR. MAC (CRATE s Your Honor, on che plain- 
tiff's case it was dollar volumes that were being used, 
It is exactlythe same measure that we are suggesting, and 


if the percentage of dollar volume of crash parts bearina 


subd ane 
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the incentive has gone down from 63.4 to 48 per cent 
I submit that that would have a profound effect upon the 
claiming cn crash parts hy any dealer at this time. 

THE. COURT: It is a fast difference. 
Their percentage figures were based upon FLM's own 


percentages. 


I would agree it is not a very precise 
way of proving what parts in later years were covered by 
the incentive allowance, but this kind of calculation 
based on Ford's overall dollar volume doesn't really do 
much either. 

If anybody is interested in dealing 
with the snecific issue of what parts FLM would have gotten 
the incentive allowance on after November, 1372, I suppose 


that they better make such a figuring because I don't 


think any information we have either wav goes very far. 
fall back on, Lf your 
Honor pleases, the Bigelow case, which says it is recog- 
nized there can't be any precision and there has to be a 
lot of speculation. 
THE: COURT s This is available to you. 
You know the parts that were sold by FLM and it cextainly 
ble to the plaintiff to go through and find out 


on which parts that incentive allowance would have been 
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gtantecd if LM was in the eligible catcyory of customers. 
This isn't the situation where your proof is impossible. 
We don't have any impossibility. 
icon’ &. want to beiahbor it now bute. 7 thin: 
you have a certain vaguencss. 
We will come hack to it. 
Q In May of 1970 was a problem with respect to 


the use of secondary parts codes in the New York district 


brought to your attcntion? 


A Yes. 
Q How did it come to your attcntion? 


\ I believe it was transmitted by the regional 


manager to Fd stroh, a copy to me. 
Q Who is the regional sales manager? 
A At that time <om O'lalleran. 
Q What was the nature of the problem? 


Min. JULIIN: Rather than that, if your lanor 


pleases, if this is a writing, can’t we see it rather than 


having some characterization of it. 
THE COURT: Objection overruled. 
HR. JULIEN: It is hearsay. 
THE COUR: Overruled. 


fir. Rowland, I show you a copy of Defendants’ 


Exhibit Y for identification and ask you if that is the 
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communication to which you have referred? 
Yes; Lt 28.5 
Mae HAC CRATES In the interest of saving 
time, I would offer Exhibit ¥ in evidence. 
THE COURT: Any objection. 
MR. JULIUN: No, your Honor. 
THE COURT: It is reecived. 
(Defendants' Exhibit Y was received in evi1i- 
dence. 
Q Mr. Rowland, with Defendants' Exhibit Y, 
receive additional papers from the Now York district? 
Yes. This came in quite a thick package. 
In fact it was thick to the point where it was put ina 
binder. ! 
MR. JULIEN: Would you oblige me by keeping 
your voicc up. 


Q I show you Defendant's Ixhibit Mi to KL 5 


for identification and ask you if you can identify that: 


, 


as a portion of the enclostres to Defendant's Exhibit Y. 
Hite JULIE: I don't know what kind of sc- 
quence he is putting pi os 9 ae 
Those are documents that I recall being trans- 
mitted with this letter. 


With the nmenorandum from ‘ir. O'ftalleran to 
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Yes, datcad Hay 20th. 
MAC) CRATE I offer them in evidence. 
COURT: What is that, Xl through what? 
HMAC CATE: through 15, inclusive. 


=1Us COURT: What 1S your positien on that? 


MR.JULIEN: No objection. 


THE COURT: tt la reccived, 

(Defendant's Mxhibit X1 through X15 was re- 

ceived in evidence.) 

THE COURT: You said a minute ago, one of 
your concerns at the tine of the study or the strudics 
about wholesale incentive discount was your concern 
about dealers not performing the wholesale function, and 
you distinguish between that concern and the concern 
about simply transfers among Yrord dealers, right? 

THE WITHESS: That 18 correct. 

Tie COURT: Did you have in mind a specific 
problom, namely, FLM, when you were concerned about the 
dealer not performing the wholesale function? 

THY: WiITNLSS&s Any setup like an VL setup 
would concern us. 

THE COURT: That isn't inv question, 


In 1979, at the time of this studv, did vou 
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have Lil under consideration? 

TUE WITHESS:? O©niy to the extent they repre 
sented the kind of situation we could have nationally 
which we didn't know how to cope 
know how many we would have. 

THE COURT: I wish you would 


question. 


In considering this problen,did you have in 


T Ty, | 


THE WITNESS: No, the consideration was larger | 


than chat. 
But the larger consideration =— 
the whole is made up of the parts. I am asking you if 


at the time you made this study you had under consideration 


FLI4, among other things? 


COURT: What was your concern about 


SE Mac aieos FLIT per so? That was the 
audit, as you reeall, your Honor, which was a very clean 
audit. We were eoidae at things that were causing us 
big dollar losses, PLIST was a concern hecause we saw 
it aS the type of sale where we lost control, but FLI! vas 


ee 


Way back In MY Mind bccause we vere thinking about 
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big dollar losses to us where Onur costs wore out of con= 


trol. FLMN was not in the front of our mind because it 


Was a very, very modest chargeback. It was not one of 


the situations that was given to us, but the structure 


of an FLL we recognized as one that potentially could cause 
uS grcat problems around tle country. 


LUE COURT: Vhy? 


HE WITNESS: Because when we sell to a deale 


once he sells it to a customer, then it is gone. 


All we can do is look at the sale the dealer made 
and the language of our policy suggested that we had to 


know where the internediary sold it in order for us 


determine whether or not it was an CLIgi ble silo. 
recognized that as something we could not administer 
properly. 


Tits, COUR: Why couldn't you? What were 


you afraid that this follow like Li would do that you 
couldn't have control of? 

THE ros An FU could buy 4 fron a 
Ford dealer and resell to another ord dealer. 

TH COUR: We have covered that. 


from that? 


THE WITNESS: We could go in to audit a 


dealer to whom we sold the part and who subsequently sold 
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FLMN,and by our language that Said that was an cli-< 
Sale, and then if we were to go and janudit an: (FL } 


business, wo had no right to do that. 


you couldn't 
to audit? What was j from a possible rasale to 
another Ford dealer th , 6 have control 
over,Or wanted to 

customer that 


customer could 


we could take that one 

exhibit, itidentifies every we call an ineligible cus- 
tomer; used car operations dealership, any depart- 
Ment Or part of 

keep coming 
back to resales to Ford dealers and I you to assume 
that I had that in mind and TI ar Pry in find out fron 
you what other types of resales you Were interested in 
keeping control of or finding out about that vou could 


A 


NOt) do. 


be predominantly the 


Sales to another Ford dealer, 
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THE COURT: You say "predominantly." 
want to know, is there anything else at all that you 
were worried about keeping control of? 
MR. TAC) CRATE s Your licnor -=- 
; COUR): Just a minute, 


WITHES To give you an answer to that 


+ 


I would have to look at the ineligible customers. rene 
| 
{ 


again, when I say “predominant,” the other things were 
to the back of my mind and right offhand I can't think 
of anything on that list with respect to ineligible cus- 
tomers because many of them -- 

THE, COUR: Nobody 18 going to want crash 
Parts to do anything but repair cars with, unless you are 
a collector. 

THE WITNESS: Of course, our policy is for 
all of our parts bearing wholesale incentive and our policy 
has to make sense for crash parts as well as all other 
parts. 

THE COURT: What is anybody going to want 
to do with a part except to put it in a car? And lot's 
Stick to crash parts for just a minute. 

Anybody who buys crash parts, he would, it 
scems to me, unless there is sone odd reason -- he is going 


to do one or two thinys: he is going to use them in 
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repairing a car or he is going to sell it to somebody 


¢lse who would use it to repair a car. 
THE WITHLSS: An individual can walk into 
a dealership and buy a crash part over the counter and 


do it’ himself, That 1S a retail sale and not cligible 


for wholesale ineentive. 


THE COURT: Okay, SO vou have given me onc 


Were you worried agout that happening? 
TUE WITHESS: That would be a very small 
dollar consequence. 
[thank you covered this 
you were here before and you certainly don't need to 
repeat, but at the time you were making the Study in 
1970 were you aware of any company at all in the country 
doing the same kind of thi PLM was doing? 
THE WITNNSS: I had no specific knowledge 
any othcr company. 
Ts 


m8 
T Okay. 


* 


We Will tale .a, short: roeoss; 


(Recess. ) 


Q ir. Rowland, just prior to the reeess the court 


waS inyuiring as to the sales, ineligible sales, that were 


SOUTHERN DISTH'CT COURT REPORTERS US. COURTHOUSE 


ee 


8154 


rka22 Rowland=-direct 
of particular troulle to you. 
During the recess I showed von Defendants’ 

Uxhibit All in evidence and I ask you now if that has re- 
freshed your recollection as to another type of sale that 
was of serious concern? 

A Sales to insurance companics do not qualify 
for wholesale incentive. 


‘ 


Q Would you explain to his mor what that re- 


MR. : I don’t think that is pertinent 
to this case. 

LUE COURT: Overruled. 

Our position is that insurance companics arc 
really a retail buyer. They are taking the position 
of the consumer. 

Q Is the volume of sales to insurance companics 
of a substantial amount? 

A I don't have a dollar amount, sir, but I do 
know that in crash partsinsurancc companics are involved 
heavily. 

Q With respect to the New York district multiple 
code dealer study, which has been marked as Defendants’ 
Pxhibit “1 to X15, what action did you take with respect 


to the subject mattcar of that study? 
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I just deleyatad to look into the facts and 


determine what action should be taken. 


Q Did there come a time when a report to vou 


mattcr? 


) 
was made from the people to whom you delegated the | 
| 
ati 
J te 


something in the range 


“A WS Lk recall, there was 


six different dealers involved and I don't recall getting 


a specific report back from cach of the six. 


QO Did you in due course get a report back with 


respect to Central Lincoln-Mercury? 


A The specific roaport. I igot back: on ‘that was 


the audve In the Said of) 2970 | 


Q Upon receiving the audit report in the 
3 I 


fall of 1970 what action did you take? 


A I acted to terminate the secondary code 


number of Central Lincoln-Nercury. 


Do you recall how you carricd out that action? 


No, As I recall, I just went through the 


system, which is normally hack to the regional manager, 


to the district manager, hut I don't recall specifically 


how: t did it. 


@) Did you in due course receive a report that 


instructions had heen carricd out? 


Mi DULL: Objection. ilcarsay. 
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THE COURT s Overrulcd. 
aA I received a report, I believe it was from 
Yom O'tlalleran, that the direction had been carricd out. 
Q Ishow you Defendants' CG and ask you if that 
is the report to which you referred? 
165, 16 15. 
MR. MAC CRATE: I offer it in evidence. 
MR. JULIEN: No objection. 
THE COURT: Received. 
(Defendants' Exhibit CG was reccived in evi- 
dencc.) 
Q Defendants* Exhibit) OG refers to 
the termination was to be cffective December 


Did you thereafter receive any further 


request to report regarding an extension of time? 


C8. 


From whon did you receive that request to re- 


Either Ton O'llalleran or Jin Rose, 
I show you Defendants' Ci! for identification 


if that is the communication to which you re- 


Yes. 


rom whom did the conmunication conc? 
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Yom O'liallerman. 
MR. MAC CRATE: I offer CH! in evidence. 
MR. JULIEN: No objection. 
TRE COURT? It is received. 
(Defendants' Exhibit CH was reccived in oevi- 
dence.) 
THE COURT: Go ahead. 
Q The record shows that effective Junc 30, 1971 


the change was made in the availability of the wholesale 


incentive which is reflected in Exhibit All. 


Prior to the promulgation of that policy in 
Exhibit AH in the late spring of 1971 was there 
consideration given to just what form this change would 
taka? 
A Could you restate that? 
Q You have testified that your Forward Plans 
Group prepares the actual janguaye for the inplenenting 
Of policy. In advance of the change of policy that is 
reflected in Exhibit All, was there a proposal circulated 
by Forward Plans? 
Yas, 
When did that occur? 
It would have been some time prior to this 


Le Tis The exact time, I.would not reeall. 
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Q Was the proposal au -‘reulated to the actavaty 
managers by Forward Plans in due course approved by your 
group? 
A Yes. 


MR. JULIEN: Z Wil) ohbvect to that on tio 


grounds: as to relevancy and hearsay. 


(Question read.) 
By "group" you are referring to -- 


MR QULERMs Just a minute. 


THE COURT: What is the question? 


Has your Honor ruled? 


: : | 
THE COUR: What 1s the qroup you are talking 


Q I refer, Mr. Rowland, to the group you carlicr 
described of activity managers among whom the proposed 


changes in policy was circulated. 


THE COURT: I didn't understand that that 
constituted a group or committee that was the approving 
authority. 

THE WITNESS s The activity managers sign 
off onqur policy chanyes. Not necessarily as a 
group, your Honor, but the Ietter may he circulated 
we do it individually. 


THE COURT: Did they all approve this 
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changc? 

THE WITNNSS: Yes. 

THE COURT: Who decided it, the gqeneral 
manager, the president? Who? 

THE WITHESS: After the activity managers 
concur with the change, it is then reviewed with the 
general manager. 


Who decided on this change 


THE WITNESS: It would have been the 


tw 


general manager. 
Q And those approvals were made in June of 1971 


ust prior to the implementation of the change? 


A That would be our normal tjming. 


MR. JULIEN: I don't think that answer is 


responsive. 
COURT: I agree. 


I don’t recall the specific time of the mcct- 


Can you recall approximately the time -- 

THE | COURT: I don't really think it makes 
any differcncc. it was obviously about this time. 
Let’ S go: on, 


Q Would you briefly state the principal reasons 
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for this change made in June, June 30, 1971? 

A It was to change the language to assure 
that when we paid wholesale incentive to a dealer, that he. 
in fact accomplished the wholesa@dle function by moving thie 
merchandise down to the retailer and to assure that we had 


language when we went out to check on whether a wholesale 


incentive claim was eligible, that we could in fact audit 


the claim and be sure that we were paving a proper clain. 
@) What is a dealer's obligation as to how he 
uses any incentive allowance paid to him? 


MR. JULLEN s PT /ObjJect: to ie. 


THE COURT: What is the question? 


(Question read.) 
THE |\COURT Objection overruled, If vou 
understand the question, answer it. I am not sure I 
do. 
A Ile can do anything he wants to. There is 
no obligation. 
9) Is a dealer's envitlement in any way affected 
by the price or terms on which he resells a crash part? 
A 
Q Have you as the general manager, the general 


sales manager, at any time given instructions that dealers 


are not to sell crash parts to. jobLers-wholesalers? 
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0, i have not. 

Are you aware of any actions taken or direc- 
tiois given by anyone in the Ford Parts Division directed 
to preventing FLM from buying and selling Ford, Lincoln 
and Mercury crasli parts? 


A Ho. 


If ford Marketing Corporation attempted to 


parts directly to body shops, wouid thi-~ entail 
an additional expense to ford tarletinqg Corporation 
respect to the sale of sh parts? 
have to object to that. 
certainly not within the issues of our case. 
t is purely speculative. 
THE COURT: ‘F FLM made the sale? 
R. MAC CRATE: N If Ford Marketing 
Corporation. his ates directly to a question asked 
of Nr. Rowland heretofore as to whether or not there would 
be any savings to Ford Marketing Corporation by the 
services that were being rendered by wholesalers of 
crash parts, and I am directing my inquiry to that subject 
xy plaintiff. 
THE COURT: Can I have the question read? 
(Read back.) 


Tih COURT: I will sustain the objection. 
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MR. MAC CRATE: I refer specifically to 
transcript page 72, 

THE COURT: What was the question? 

IR. MAC CRATE: "0 Do you mean by that 
that the company itself, Tord, achieved a savings as a 
result of dealers engaging in wholesale work and that 
savings results in this functional discount afforded them? 

A No, sir 

bd 8. Well, was there a savings to the company 
Ford as a result of the wholesale activities of your fran- 


chise dealers? 


* 


sl I don't know how to respond to that. 
We pav a wholesale incentive to stimulate dealers to | 


wholesale parts and to give them an acquisition price so that 


saling the same type of parts." 


they can compete against other people in the market whole- 


THE COURT: I don''t think we want to get 
into the issue,which I don't think really is in the case 
anyway, as to the possibility of Ford selling to independent 
body shops. I don't think anvbody is Suygesting that 
and I don't think we want to open that up and I don't think 
it is opened by the questions you read. 

I will sustain the’ objection. 


MAC CRATE: I helieve the question of 
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expense of sales to franchise dealers is also raised hy 
the claim that FLM is entitied to have Ford Marketing 
sell directly. 

THE COURT: That is an entirely different 
thing. it is aiming it has a right to buy directly 
from Ford, but the little, independent body shops, the 
question of them buying from Ford certainly isn't presented, | 
BY iR. MAC CRATE: 


aa 


Q If FMC attempted to sell crash parts directly 


to jobber-wholesalers other than their franchise dealers, 
would this entail additional expense for Ford Marketing 
Corporation? 

MR. JULIEN: Objection. 


THE. COURT: Iwiil allow: that. 


you indicate the nature of that additional | 
expense? 
A I probably should respond to my area I under- 
In my case in sales -- 
Your area being sales as distinguished from -- 


A Supply and distribution. The consequences 


as it might regard traffic costs, et cetera, I am not 


qualified to speak. In my own area it would have a head 


’ 


count effect. The more customers we have, the more 
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people I must have to travel the territory and service 
the accounts. 
MR, (MAC) CRATE s I have no further questions. 
THE 


MR. J al I have considerable cross, 


THE COURT: Let's @o. 


MR. JULIEN: Nay I request that the wit- 
nesses here from Ford be excluded from the courtroom 
while I am exanining this witness. 

THE) COURT: They can wait outside. 
are not going to go much longer. 

CROSS EXAMINATION 
BY MR. JULIEN: 

Q Now, sir, when you folks at Ford arrived 
at your decision in the year 1971 to change these whole- 
sale discount allowances, by that time you personally had 
seen the ‘69 audit of FL', true? 

A Yes, sir, 

12) So you knew at that time that FLM was a whole- 
saler in your line of distribution purchasing from one 
or another of your dealers, correct? 

A As was contained in that report. 

‘@) Additionally, when you were having these con- 


ferences and others of your associates at Ford, vou had 
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correspondence from some of your people with specific 
reference to the FLM account during the year 1970; true? 
Sir. 
FL wholesaler -- and vou knew they were 
wholesalers, did you not? 
A Yes, Sir; 
Oo two of the things established as a result 
of both audits conducted hy your company of their books 
was, one -- 


THE COURT: Mr. Julien, we are going over 


ground you covered quite thoroughly in your direct 


de 


examination. There is (no use ito repeat) it. You covercd| 
the audits, you covered the fact that they were clean audits! 
and as far as FLM selling to so-called eligible people, 


and all of this is covered. 


Let*‘s not Yepeat that. 

MR. JULIEN: I am addressing myself now, your 
Honor, to what he had in mind at the time, who he was tl 
ing of at the time. 


THE COURT: Let's get that, but you can 


assume I know something of the background here. 
(9) In '70, aS a result of this documentation that 
I made reference to, did you have any similar documentation 


with respect to the name of any other wholesaler that vou 
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Can tell ‘this court about? 
A Ho, FF don’ t. 
THE COURT: By the time you made the change 
in 1971 did vou know of any other wholesaler besides FL! 
doing this same function? 


THE WITNESS: I knew it nonspecifically. 


0 The one concern that you were talking about, 
+ 


which you said was predominant in the thinking of yourself 
and your associates relative to the posszibioity that one 
dealer might sell to another dealer and that both might 
be claiming an incentive allowance, you formulated 
something which takes care of that problem, did you not? 

A The words you just used, one dealer selling 
to another dealer, or where they might claim wholesale 
incentive? 

@) You formulated a method to take care 
of that. 

A Our policy would not allow wholesale incentive 


on the first sale. 
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And you have a method within your organization 
that problem, do you not? 
MIE COURT: You are talking about a situation 


where one dealer seljs to another dealer? 
Yes. Your Honor recalls 
he told vc is was the predominant thing in his think-~ 
ing. 
THE COURT: Yes. 
JUGGLER: am coming to the next point. 

Q With respect to one dealer selling to a 

wholesaler who th é Sells to another dealer, vou 


are able, are you not, by means of your audit facile eas, 


to check each Gealer's books to ascertain their source 


of supply with respect to each item for which they claim 


incentive, 


A Yes. 


be & 


THE COURT: I don't tinderstand your question 
In other words, you are ahle -- 
MR MAG CRAP ES Let the witness answer. 


r@) You are abie bv your audits to ascertain 


r 4 
biF 


only to whom each of your dealers sells, hut you are a}]i0 


able to: abecertain: by vourvaudire.f whom cach of your 


dealers purchases -S wares, wheth it purchases 
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Or on some occasion as vou suspect, nurchased fron 
an independent wholesaler; right? 


A Only since we put in our new wholesale incentive 


system. 
COURT: In other words, you can go 0° 
any dealer find out from whom he bought his parts? 
WITHESS: No, we can t. 


COURT: I thought that is what Mr. Julien 


asked you. 


THE NESS I had ‘our new wholesale incentive 


system check the dealers' purchases by parts group as 
against claims, so we now had a way to match uo what he 
as sales against what we know he has purchased 


from us; but prior to that claiming system which went 


in in January of '72, with the dealers’ records, we 
would not know. 

THE COURT: Let's talk about the system thac 
went in effect January |72. 


What does that: show vou? 


THE WITNESS: (Our svstam as of January ° 72, 


will match up by product line a dealer's nurchases 
us and apply that against what he has claimed fron 


us of those same product lines to determine whether hea 


is claiming on more parts than he purchased from us. 


mrt) Co heim) or 


records: wil) y he only bought 


Te COURT: thought ‘ir. dInlien was aski 
suppose a dealer sells to FLM and FLM sells to another 
Ford dealer. Do lvou have a system whereby) vou can checr 
where that second) Ford dealer huys crash parts? 

« 

THE WITNESS : bf we were! to qo 
Ford dealer who bought 1¢€ from FLM? 

THE COURT: Rignt. 

IT don't ~now if an auditor 
that or not. 

THE COURT: But vou don’ t Gg! now have 


system for doing that? 


vou Vad Lt. sit would tic 


check that @nd sa fort), 


Yes. SENT OE a auditor. 


don t Knowl Ve anv auditor coun) track, that. 


Let's talk about the syvatom) since: "72. 


ig Ic hat is, someone who has 


portion Of his parts from a wholesaler claim: 
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When did you chanqe vour recorecing policy? 
January Of '7 2. 


QO Since January Of "72; and (let ws take a trans 


action where a dealer is claiming from vou an allowance 


for certain parts under your incentive wholesale policy -- 


are you with me so far? 


A Yes, 1am with vou. 


(a) By means of the system vou set up in January 


of '72, you can and do find out from vour own records 


whether those varts for which he is claiming an incentive 


ai 


equals or is greater than the parts which vou sold hin, 


Within: product) category. 
Q So that you can tell since Jannary of '72, 


you can tell whether any of your dealers by product 


category is claiming more hv wav of incentive allowance 
for wholesale s than he has ourchased from you in 
those product categories, am I right? 


A That 1S correct. 


And vou do that, do: you? 


It's another activity. 
And that is done with regularity, is it? 


I can't sneak to their schodule, I den"’t Know. 


But it’s available just hy the forms which are 


Per P . . * ° * | 
which entitle him ite) an) incentive) is that right? 


Submitted hy 


could 
right? 
A Yes. 
When you 
Yes. 


And 


the books and 


records 


from whom 


they were 


SO? 

A 
again, I 
would he 
:Y 
accompany 


receivahle ledqers 


Tins 


COURT : 


yf 


832 


a 


Os 


1972, vou had a 


account of 


desired 


auditors 


dealers 


~ bh - “ “oR 
CHeLr .erasn 


Vas @ 


know 


there would 


o ’ ’) 
there would 


each 


system where vou 


of your dealers, 


in exam 
Gould.) au 
Habe st Rent 
way 

how an 
invoices 


he 


} + 
ne 


accounts 
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went into a Ford dealer and was qiven access to the 
books and records, they could go through the invoices 
the purchases of crash parts and find out whether 
those parts were being bought from Ford or from FLM or 
from another Ford dealer. I will take that as a given. 


MR. JULIEN; As a matter of fact, 12 was dione 


THI COURT: But there are two things you 
might) as well face. 1t is a different step from the step 


which he described just now as being estahlished under 


the Januarv 1972 procedure, hecause there the step as 
he described it onlv contemplates checking. The whol::- 
sale incentive allowance claims made bv the Ford dealers 


who are claiming those incentives and that is one problen, 


and the other prohlem which we are talking about is 
other Ford dealer who isn't claiming any incentive 
has just bought at the reduc.7d 
m another Ford dealer or from an intermediarv. 
another prohleam. 
P odon = ‘think we have to labor this. «fF -wowla 


assume that it could be checked, hut I would also assum: 


that it would entail some additional auditing or checthing 


over and ahove what hy has deserihed to me as the January 


‘72: procedure.  Mayba that 1S the beqinning and end ol 1t, 


834a 


Rorvlancds-cross 
would require some checking if they wanted to 
and if they had the right to check it and it 
might entail some more expense. 


min 


Would vour Honor want an 


explanation on that? A typical Ford dealer might do 

7 percent oe crash parts he would huy from us he 
shon and let's sav he would whole- 

Sale 39 percent. 1@ mix of crash parts he would huv 

really question whether \ auditor could qo in. and deter 


mine of the <« art he wholesales versus those he 


in his own shop as whether or not he did in 


COURT: Chane (aoe 


ye checked. 
If you were able to go in on two occasions 
and chect: FLM's books and find out who they were selling 


to. 


mMyTTs 


HE Wi ESS But who the dealer hougnt 


is the auditing problen. 


They checked that too. 
This was one of the strong 
reasons for changing our wholesale incentive claiminy 


system so we would have that ahilitv to track better. 


a) Th! 69 end al in 


; ascertainina that 


was not one Ww muurchasing from one dealer ane 
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to another, vow checked thelr purchases, didn't vou? 


A You are*sneaking of whose nurchases? 


FLY 's purchases. 
We checked FLM's sales, as I recall. 

9 You also reported, the summarv of report told 
you that they were not. acting as a conduit between one 
dealer or another so you had to check their purchases 
to estahlish that too, did you not? 

A YT don t specifically iknow. 

9) Aevany) rate, since 972, as a result. of .thrs 


system vou have set up, you do have this means simply 


on the reporting system emnloved by vour 


make checks in categories with resnect to the incentive 


wholesale allowance and where more is being claimed 


than nurchased from you? 

Yes. 

THE COURT: We have had that. 

Did you ever consider wavs to verify whether 
a wholesaler in the position of FLM was in fact, violating 
the policies hv selling to other Ford dealers or to 
insurance comnanies or things like that? Nid you ever 
consider whether there would he measures to check that 


and: control the short of simply shitting them off or 


cancelling the incentive discount for sales to them? 


8360 


weLfie recall on 


PE MCOUIT 2 fF whethe vou even 
subject was considered 
fram so many angles for such 4a long t 
to be accurate in my recall anc cannot come up with 
snecif} arnatl' t that said we could 
this or this Vv “-hink is the type 
recali I ld hav Oo have tc e able to Say yes to 


Insofar as the Jcumoantation that cotinse! 


Ford has shown you 1 refer to Exhibit V whorc 
had phases 1 sad. anc iscussions had with respect 
to what vou were intendi! “O cure, there 1S no entry 
anvwhere indicating t:! you were considering anvthing 


less severe h Eh Ln Le ndenentent 


dealers, 


roference. LY than: 


pre-approve wholesale 


customers) and went! ‘hese Gusto Ny code nui 


D, Then what vou wanted to do and what was in 
comtoemolakrion at that fimo was vou, Ford, would 


pre-anprove wholcsalar: independent wholesalers to 


SOUTHERN DISTRICT COURT REPORTERS 
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+ ~ . 
wlands-cross 
Li Ee ae CS? 


Objection, The first 


Oarinmm. 
COUK 


restate the aquescion? 


be repeated? 


It wanted to do part, it was just another 


a0, We) LOOK vat ia Lot) Or) things, 


| 
consideration we were looking at. far as wanting to 
i 
| 
i 


Q liam talking about this 
That was under consideration. 

9 That is, annroving in advance who the independe 
were that they would sell to. 

A That was under consideration. 

Q One of the ways that was at that time, under 
consideration 1S a means of checking both purchases and 
sales by those wholesale customers was simnlv to afford 
them, after you approved them, a code number; right? 


hE. 9ust recall what is on there. Hatablish a 


system to pre-approve wholesale customers and identifv 


these customers bv a code number. 


Ti COURT: Do tNine wa will have to racess 
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have today to give to 


the case anc have othie ‘Yials scheduled this week. 


the case 


omnlete? 


L-thain 
his estimate would he acceptah] th own. 


I believe we could complete 


THE COURT; he Ly fie i have two days is 
next Monday. . 1 SUGHE 3 it was going to he about 
another nalet 
going tomorrow morning and have the other trial wait, 

ays 
adjourn it un next Monday. 


fave you anv alternative dates? 


ion of a jury and 


it & a Very difficult situation. 
as gone a lot longer than it shoul? 
have gone. 
will have to make arrangement:;. 


THE 


COUR? : Por rate] Tl Rave that couscle 
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Rowlanrns-eross 
MR, JULIE: I am considered engaged here. 


THE CLERK: Octoher 7th at 10:09 o*clock 


in the morning. 


(Court adjourned at 4:45 p.m. until 


October 7, 1974 at 10:09 0 clock 
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Name pirec 


t Cross .Recire::t R OSS 


David Wasser 
(Resumed) 


Morris J. Rowlands 
EXHIBIT INDEX 
In 
Defendants Identification Evidence 


BS through BZ 381 


CA through CC 381 


Plaintiff 


108 
109 
1X4 
112 
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Jgs% Siia 
FILM COLLISION PARTS, INC... 
- against 


FORD MOTOR CO. and FORD 


MARKETI:G CORPORATION. 
October 7, 1974 
10:00 a.m. 
(Trial resumed. ] 
MO ORR TS ROW LAN Os , resumed. 
THE COURT: Okay. 
CROSS-EXAMINATION [continued] 
BY MR. JULIEN: 
Mr. Rowlands, you recall that one of the things 
about when last we met was the 
wholesaler function; you remember that. 
A Yes, six. 
Q Before July of 1971, when FLM 
it moved down merchandise from your dealer to retailers, 


it was then providing a wholesale function; was it not? 


MR. MAC CRATE: Objection, your Honor. The 


question includes the statement that FLM was eligible. 


There is nothing on the record to support that statement 
that FLM was eligible. 
THE COURT: What time are you talking about? 
MR. JULIEN: This is before the cutoff. Mr. 


Rowland himself -- 


SOUTHERN O'S ICT COURT REPORTERS, U.S. COURTHOUSE 
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Objection overruled. 
you object there, Mr. Mac Crate? 
Your Honor, the wholesale 
FLM. It was never 
Therefore, it was 


} centive. 


never cligible 


is when a Ford dealer's 


your guestion that 


I will put it that way. We had 


4 


it that way both in his testimony and in the deposition. 


was an eligible customer 


so that the dealer reccived the incentive for sales to 


that; you have that in mind, Go you? 
Yes. 


is before the cutoff; you understand that? 


Pe] 


Prion to July 197i. 


Right. Now, at that time, when it transferred 


the dealer who sold it down to the retail 


a wholesaler, 
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was it not? 

A When FLM soid goods to a retailer, it performed 
a wholesale function. 

Q Yes. And that was the same function it continued 
to perform after the cut off,isn't that correct? 

s my understanding. 

@, Now, this wholesale incentive which your company 
provided to its dealers was, in the judgment of your 
company, one of the things necessary so that the dealer, 
when operating as a wholesaler, would receive certain 
additional benefits, making it profitable to operate @s 
a wholesaler, right? 

A To enable him to compete -- 

Q 

A -—- at a profit, yes, Sit. 

Q Thus you did have in mind that in order to 


a wholesaler this incentive was necessary, 


Yes, in the total scheme of our wholesale 
incentive program. 


Q Now passing to the next point, you recall that 


counsel took you over the six phases which are delineated 


in Defendant's Exhibit U, which was a report of one of 


the meetings you had been having with others fixing this 


81410 


jgs Rowlands- cross 
back) in G97. rignt? 
don't believe this is a report on a meeting. 
discussed last. don*t think it 


meeting. 


rstood you to say, Sut. correct 
me if I am wrong hat is particular exhibit, when 
shown to you by counsel, is typical of the kind of reports 
that either emanated from or were part of your meetings 
when you were fixing policy. 
A It is the type of document we would have 
hold a meeting with. 
THe) GOURT: the is the exhibit number? 


MR, JULIEN: your Honor, Defendant's 


you about Phase Four, which, just 
your Honor, reads, "establish a 
approve the wholesale customers and ident2rzy 

these customers by a code number.” And you said that 
Phase Four was never implemented by the company, is that 
rent? 

A That 2 Correct, 

Q Now, alongside of that, showing appears, 


respect to Phase Four, "The discussion during the 


1970 mecting with Mr. Page developed a need” 
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5 SJ 0sr Rowlands - cross 
and so forth. Do you have any document showing the 
meeting with Mr. Page on January 22 of 1970? 


A None that I can recall. 


And would you be kind enough to tell his Honor 


A Mr. Page was our marketing manager and then 


became our gen2ral manager. 


What was that date again? That was in January -- | 


January 22, 13970. 

1970? He would have been our general manager, 

sure, at that time. 

This idea of pre-approving wholesale customers, 
did it emanate from you? 

A No, it did not. 
1, were you the one who decided not to 

implement tais idea of pre-approving wholesale customers? 


I don't recall it ever coming up for a formal 


well, there were discussions on the subject, true? 


Yes, there were discussions. 
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it that decided not to further 


a 


project of pre-apnroving wholesale customers? 


recoras wiaicn woulc sf YOu -on that? 


other day 


ade Commission had 
Cié Durpoese 
incentiv 


MMLSSLON 


l wholesale incentive" 


to Our Original wholesale incentive, 


nave you un 
Incentive, 
your understanding that Ford 


r Company was being asked ov the Federal Trade 


sn. to alse onsider s ling crash parts directly 


sn0DS and to auto parts, wnole- 


MEPORTERS U.S. COURTHOUSE 


+7 PA + sean 
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mejw 2 Row lands-cross 545 
AAS CRUE Te Reluctantly I t to. the 
form of tie question because the wholesale incentive in 


5 gh 
ailad 


ufficiently limit tne 


ae ae 
vu ULLEWs 


COURT: I think there are some things 
that are confuted and some things are: we are not 
talking about wholesale incentives on anything but crasi 

We're talking about the situation beg 
So let's not worry about the otner 
nave that understood; 
I understand tnat. 

COURT: Okay. Now, 
understand lid you think you got your 
answered? 

JULIEU: ‘io, I don't think I nave an 
answe at Your iionor recalls tnat tne Court's rules 
were restrictina tne witness to his understanding tne 
otner day and now I am pursuina nis understandina. 

THE COURY: You went to a second auestion, 
it said, also or in addition, and I didn't think we 


an answer to tne 


ny thinas, and the limitation iir. Julien 


| 
| 
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Rowlands-cross 

JULI: Shall I start again? 

COURT: You start again and understand 
we are only talking about crasn parts and wholesale 
jncentives beginning 

Okay, go anead. 
t your understanding that tne Federal 
3 asking the comnany as well to make 
to independent wody repair 
jovbers servicing such body 
ding 
was not 
direct 
year 1969, in November of lJoy, 
the rederal Trade 
indepencent repair snops 
as well as auto par wholesalers and jovoers serving 
SUC: vOadYyY repaLr shops Neren't you? 
t have that recollection. I do recall 


Rise) Gt 


of ‘G9 that we 
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mejw 4 Kowlands-cross 547 


tw 


aid communicate to our dealers that FTC was not pleased 
Pp 


witna the wav our program was goina. 


And 2's 9) for Baentiitication and the Letter 


communicateu 


omnanying 


Hevenocer Of 1962? 


| 4B. JULI: Offer it, your lionor. | 


€ hi ttt ~e en hie ~ ‘ nee F 
J 4m, HAC CRATO: I ovject, your Honor, to the 


tie truth of tae matter 


ission of tie enclosure for 


pi | 


or GAP G 


(Document andged ‘to Court) 

M4 | Di COURT: iy oitleetrate.)) are vouwgoing ante 
6) tue communications vetween the Federal ‘trade Commission 
and Ford? Are you qoing into that in some detail? So 


W7 far we have .ad allusions to that subject, vut not real 


cee comprenensive review of it. Are you going into that? 


MAC CRATE: Your 


| 
es : ‘ | 
Honor, it would denend 
| 
20 | upon your Honor's ruling in this respect. | 


2) THR COURT: I don't think it should. depend 


— on it. I understood you were makina as nart of your case -- 
6 


you were urging that tie genesis of the Novemoer '63 of | 


a tiie whclesale incentive was tne request for uraing of | 


a | the Fuc and so that's part of your case, isn’t i¢? 
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JIG 
Rowlands-cross 
CRATE: By way of explanation, your 
hand copies of four letters excnanged 
n in July 
and Auqust of 1268 t is tne nrecedent correspondence 


ject of the present ob- 


Fection. LS Wa ial was sub i py tne plaintiff 


received in evidence, and I velieve 
ace tne entire matter in context. 
Ynat avout that, bits 


en trese documents 


Patiala N6 Miss scem to recall another document that 


mynied them But may ie fe this for the time 


understand why you haven't. 
all tne nre-trial we had. 


qot. it. 


that the corresnondence | 


Ford and tne Federal ‘t'rade Comission snouid 
think ovviously it is not a legal 
, so to sneak, that tie Federal Trade 


informal roenduest says something infornally, 
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Row lands-cross 549 
to me it is part of tie factual wack- 
ground and if tnere are questions avout Ford's intentions 


or state of mind or anything like that, why, ovviously 


position of tne FTC and communications vetween tne 
and rord would be relevant on tiat, but I think the 
wiole 
So I am just going to go aaead and I will 
admit Exnibit 9 and i will say 


admit -- you know, unless they run into tne thousands 


of documents or something -- I would admit tne correspondence 


in its entirety between the Ford ilotor Comnany and the 
Commission on tne subject we are taiking 
I will admit Exhibit 9 and if 
you want to -- I assume you are coino to offer tic otner 
documents and I will certainly admit tiem. 
MR. MAC CRAVE: May I simnly identify them 
record. 
COURT: Why don't you just wait. You 
wait until : want to offer then. 
Exhibit 9 is received. 


(Plaintiff's Exnibit 9 was received in 


evidence) 
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mejw 7 Rowlands-cross 
put there is something I may forget. 


BY TUE COURT: 


Q When Ford changed its policy in June or July 
ef 1971, it had in mind the problem which we talked 


avout a few Gays ago about control. 


No you remember that? 


Yes, control of wholesale incentive payments. 


And that control problem related to the 


tiat 2 company like flo would dbuy tnese parts, 


and that it would have the incentive passed on to it, 


and tien it would sel] Ford dealers pasSSing on 
them the wholesale incentive ve iaht? 
That's Ona of Our) concerns, yes, 
Q And I asked you at some length about wnether 
there was any other control proolem except the provlen 
1q to otner Ford dealers,and I think the only 
thing you mentioned wa possivilityv of selline to 
pernaps insurance con 
aA Yes, we were identifying otner ineligible 
customers and tne insurance companies as well. 
Q Was there any other reason for changing your 
policy in July 1971 besides the control problem which 
we nave discussed? 


A Yes, your Honor. 


SQUTHERN OFS* HICT COURT REPORTERS, U.S. COURTHOUSE 
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mejw 8 Rowlands-cross Sal 


e) and wnat was the other reason or what were 
those other reasons? 
A One other reason was we were paying a wnole- 


ale incentive to a dealer who did not perform the function, 


and this -- we are in a dual channel system, we sell 
to distrivutors as well as to selling Ford and Lincoln- 
Mercury dealers and by paying a wholesale incentive to 
a Ford or Lincoln-iiercury dealer when they did not perform 
the function put in jeopardy the whole integrity of our 
dual distribution svsten. 
) I can't -- integrity and jeopardy and 
tning you nave qot to be more concrete. 
Was that the only other reason or was 
a fourth reason? 
That would ve the other major reason. 
Q Woll, I don't care whetliier it's major or 
minor, I want to know all the reasons tiat you changed 


your wolicy in June or duly ef i971. 


A It would split into two, the one waich I can 
clearly say, vaying wnolesale incentive to a Ford dealer 
wnen tney did not perform tne function; that was a second 
concern; tie third one was that vy definition, wnen a 
business entity sells to a wholesalers, he has performed 


tie distrivutor function. So, we were concerned tiat 
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Rowlands-cross 


when aj\lord dealer sold to a wholesaler, ne was in 


effect, or he could araue, that he performed tne dis- 


not tne wholesale otiuer function, and 
of Gur Motor Craft Autolite pranded 
identical Hotor Craft Autol 
to dealers as we sell di Se we would 
have a distrivutor selling to a wholesaier and Owning 
the part at a lower acquisition cost than a 
identical Lr which could conceivably b 


ame wholesaler and Owning a part at 


One of tne reasons Ford changed its policy in 
Sumner of, 1071. was the control problem, wnien we have 
ussed, correct? 

Correct, 


Now, what were the other reasons, or wnat 


otner reason, just start again, please? 


A All right, the second concern was payina 


wnolesale incentive to a Ford dealer when they did not 
in fact perform tne wholesale function. In other words, 
ticy did not move tne goods down to the retailer level. 


The third nroblem is the one we are having 
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Rowlands-cross 


LECELE -COnpilex . 


aive this backaround to make sure that -- 


Foy. Just 


We nad ilotor C ft anded vartS wnicn we 


“5 poat vehicle dealers and to ‘Notor Craft distrivutors , 


nane? 


Motor 


plugs are 
avsorvers 
e€lgat 


Q 


nat do you mean slotor Craft, is that a trade 


approximately 1,0 )v 


And wiaat are their thinas callec Motor Craft 


Hlotor Craft branded carts tnuat 


than our Ford branded parts, and the -- 


nat kind of parts are tucse? 


Yaings like filters, spark plugs -- our spark 


Autolite and then we nave filters, snock 
carvorators, rYrupver goods, approximately 
iovina lines 


S0 do I understand it, you nave two ecrand 


names of parts, tne Autolite parts and tie siotor Ccrarkt 


are parts we will sell to a Motor Craft 


SOUTHERN DIST ICT COURT REPORTERS U.S. COURTHOUSE 


{ 


954 


autolite parts and axe there 


parts are’ limited 


Now tnose 
+ ee ve . : “ec 1 . y 
DaEcs, wt ve = sell tG a 


satally senarate from our fora 


lapeled tne 


aACCOUNnE  GLS Eri DUEOTS 2n ALS 


Autolite oranded parts to tue direct account ware- 
acgulsition 


qiscount level of a 


addition to tne Ford branded 
branded parts 
we also sell to Ford, 
Motor Craft branded parts. 
tied) 


adealc inc ifoto BS at: branaed 


Soca lar. He could arque tnat he had 
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trivutor function and that ais acquisition 
should have peen that of a distributor. 


But) 1m fact. Ne does not Mave the qualifications of 4 

distributor, we wiil not recognize him as a distributer, 
SO, Ris acquisition cost is tha £ wnolesaler ,. 
Mie Ui a's Your L Dr move. Go strike 


answer. I understooc fat your Honor was 


in DLS interrocation of tiis 


THE COURT: Motion denied. 
Now; when PLil sells the Motor Craft varts to 
a warehouse distributor, then it is your understanaing 


tiat ne sells to a joover- wholesaler? 


He must, in order to eGarn the 


Hrice from 
fnd then tnat joober-wholesaler will resell 
the vody saops. 
The qas station, independent qaranes. 
RLeat. 
Wow, the warenouse distributor, ne gets a 
discount denendina on who ne sells to, riaht? 
A That's richt'. (olf the warehouse distriputor 


Should sell «dliremet to a retailer, tnen ne would not earn 


tue re-distrivution discount, and ne would then qet tc 
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Mme jv 
part functional 


discount nronosi 


jyast 
retailer then Ls isiti price 


the 


which we 
tie one SvStem,. 
crash parts distrivution, you 
warenouse 


T) 


+ - 5 
ska G + 


your concern if FLii was present 


before June or 


That would go back to the number one-- the 
numoer one concer: * the intermediary, the possibility 
of aoods passing from a Ford dealer to -- 


Ww 


iq about tnis concern, tile third 
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Rowlands-cross 
Tie concern here, wwe ant wholesale 
incentive system for our dealers. 1S quite complex 
way it is, and we did not want to add complexity voy 


f: 


one iwrand of VAL cS,  ANOLNEL | SYSECM 


anag anctuer system for anotner, pecause we 


Walt, you have got 
and J 
tie third area of concern 


adove erasi. paris? 


Your Honor, the wiolesale incentive system 


parts, our Hiotor Craft branded 


I understand your system about Wotor Craft, 


to get to tie crash 
ithe main concern on t €rasn parts 
tiat a dealar ula sell to an intermediary and the inter- 
wiio would use those 
own body shop and wind up owning tnem at 
lower than an independent wody shop. 
Wwe covered that. 
And that covers all of our concerns, your Honor. 
tne concerns? 


TAOse a ! Nave outlined. 
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a 


a distriputor. 


eoncern, 


SLeOar on. 


I am not 


ClO third concern 


well, 


a wnolesaler and 


SOUTHERN O'S: 
FOLEY <« 


clear but 


now, 


the third concern 


860d 


to talk 


Want 


regard 


9: &. ‘te 
Wid Sl 


and tne 


ifraid that dealers sellina 


c2e 


nody shop wou come along and 


taan 


ne Flu 2 
should 


I should get something further. 


not our major concern, 


get is a definition 


am trying to 


wiat was concern? 


at least I want to discuss 

had to do with a Ford 

then coming at us at 
a distributor 


qave me acyulsition nrice of a 


'CT COUNT REPORTERS US. COURTHOUSE 
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me jw 16 
wholesaler. 
That's just exactly what I said to you a fe. 
minutes aco. 
your Honor you related it to crash 


reference at that time was on clotor 


you were afraid that 
to come nd anoly tae Motor Craft-Autolite 
tO Crasit parts, riqne? 
one of 


PEO )s)) SLOW VE Ds 


words, tne third concern we 


Not 
first concern was foremost as it related to crasil varts. 
@) : if we got it. 


tiiese aS our definitions. 


first concern was tie concern that a person 


like PLM uld sell tne parts and give the benefit of 
the wholesale discount to other Ford dealers or to otner 
so-called ineliaivle customers like insurance comnanies, 
riant? 


Yes, your tlonox. 


Tie second concern was that Ford dealers were 
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Rowlands~cross 
ey eee | 11 AY j Vera thy m 
wholesale incentive discoun ren he wasn't 


» wholesale : right? 


CONCeEmn Was 
Ho resold tO 4a sody Slop, that Ford 
I want to Nave more 


distriputor's dis- 


that 
mcerl strucely 
tnat rloter Craft-Autolite 
contained wi in that uniform 
only when we get into trese 


second cnannelsof distrivution that tne tnird concerr 


malinc 2 ites] ym ID tL Pre 
Making a Clealm toat you were 


ne eee ee oat “¢ 
GUistrivuting Jotor 


woe Gid nave some dealers selling 
Motor Craft-Autolite to wholesalers. 
In other + concern numer 3 
concern avout crash parts at all; it was a 


arose from ford dealers selling aAutolite 


1€4 mnarts to wholesalers and telling you 
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adistributor's discoun 


tie 


WaS 


llotor Craft 
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varts 


third concern. 


. 
> 


Our lanquage 


to wholesalers 


COURTHOUSE 
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third concern had nothing whatever to 


crash parts..or,FLM, crane? 


Only insofar as one policy for the entire 


words, you wanted to have 


That's correct. 
-- to cover the wholesaling function and 
all the parts. 


has been our policy, of having one 


go back to the second concern, that 

the dealer wouldn't be performing the wholesale function. 
What, Erem a(t Mice idpoir ts that concern? = Is 
st just 
is it some 

A ( it is from a standpoint of trying 
have your policies kind of neatly tied together and 
making sense with your intent. In other words, if you 
take the position that by definition wholesale is moving 


it from the wholesaler level to the retail level, then 


your language should be written so that that's the way 


cd, and we just felt that our language was 


sufficiently tight enough, that it should be 
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the way we intend to administer it. 
Let me ask you something which may be hypo- 
but try to answer it if you can. 
Let's supsose that a device could be arrived 
ve your control problem without 
without any expense, extra expense 
suppose that you 
could be assured i} Fur ulc resell to other 
dealers or to insurance companies but would only resell 
to body shops. Ju ne that with me, will you? 
Yes. That it can be done at no cost to 
Q And you 
Let's assume the s ¥ Right? 
A Right. 
Q Now, can you tell me if Ford would have or 


1d now wish to deny the wholesale incentive allowance 


Ford dealers reselling to FLM? 


A Under what you just outlined, absolute control 


and no cost, that would make all of our concerns go away. 


We would not have a probiem then. 


2 


I don't want to trap you, because we've talked 


You have made some very specific qualifiers 
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| 
i Oxay. Let me make sure you understand me, | 
r 
| because I don't want to mislead you in any way. We've 
} 
4 talked about three concerns, right? You understand? 
a I mean, you've told me about three concerns. 
7 { 
: A Yes. 
fon QO whe reason for my question, Mr. Rowlands, was | 
‘ | 
yo that you indicated pretty strongly that the first concern 
|! | 
: about control was the major concern in -- | 
_ | 
| A As related to crash parts. 
\ 
|i Q Yes. And so what that led me to, frankly, was 
I i 
a | ; : : ae | 
Cae to asx you the question in the way I did, because I'm 
- Ni not trying a case about Motorcraft parts or Autolite 
( | 
M4 parts, I am trying this case about crash parts and FLM, 
5 || So I just want to ask you again, | 
| 
eo Assuming that a device could be arrived at 
s where your control problem would be solved without any | 
Mi: Is | cost to Ford, then would you then or would you now wish 
 . 
cae to deny the wholesale incentive allowance to Ford parts 


Sold to FIM? 


MR. MAC CRATE: 


Your Honor, I am constrained | 


cO Cbhijcct, 


THE 


COURT: Just a moment, please, I don't 
want any counsel interrupting at this point. 


my question to this witness. 
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A It would leave my number two concern still 


unresolved. You used the words would we wish to. | No, 


we would not wish to. 


just explain yourself. You get my point? 


Okay. Just explain yourself. 

And the reason I state that we would not wish 
to is, we have <« ler network of 6,700 dealers, and 
part and parcei of their dealership operation is to be 


both retailers in parts and also to be parts wholesalers. 


We do a lot of work with them to make them good wholesalers, 


provide the service. 

We feel that they are very capable of doing 
this. We want our dealers to be profitable as related 
to, say, the GM organization and the Chrysler organization. 
To the extent that we would have a policy that would 
encourage or make it very easy for them to transfer the 
actual function of the wholesaler to someone else, we 
would be really weakening our dealer organization; we 
would be giving up something that we really are very 
well equipped to do, have established the investments in 
place to do it, the facilities, and we would really be 
encouraging our dealers to not take advantage of one of 


the things that helps make them profitable, helvs make 
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the Ford franchise competitive with the GM and the 
Chrysler franchise... It would really not be to our best 
interests. 
To have them selling to FLM at small markups. 
at small markups and having 
a function that they are perfectly 
the function that we encourage them to 
Inction that I have quite a number of 
f trying to help them do it. 
So you are saying that even if you could 
completely solve the control problem, you would still 
concern number two. 
Yes, and the business concerns I just outlined. 
Well, that's all related to concern number two. 
Yes, it is related. 
@) What do they do in performing the wholesale 
function? we've had a lot of talk about that, but that's 


to know what they do. Do 


they advertise? Do they have special employees? Do 


they have special facilities? What does the Ford deaier 


physically and monetarily do in performing the wholesale 
function: ? 
A The Ford dealer who is actively wholesaling, 


the first thing he will do is he will have an inventory 
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to support his wholesale activity, which is totally 
apart from the kind of inventory level that he would 


Carry to support his shop, his dealership shop. 


So he starts out with an investment in parts 
over and above that which would be required for his 
back shop, his own shop within his dealer shop. 

You mean his own repair shop. 

own repair work. 
he has to have a facility and pe has to 
inventory. 
correct. 

Okay. Now, what else? 

And then the kind of service provided is 
primarily one for an independent garage, the people 
ordering parts for a crash job need assistance. They 
Gon't always uncerstand our part numbers or our parts 
books, and they need assistance from an expert parts man 
who in fact order the proper parts for the crash job. 

Now, this is done in a variety of ways. The 
real aggressive dealers will go out on site and help 
a man with it, and in many cases they will provide 
service of delivering the parts to them, again depending 


on the size of the shop and how much business they do 


with them. I would say -- 
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Q So they would have employees paid to perform 
kind of celling service, right? 

You don't normally have what you would 
call an outside salesman. It is a lot of telephone 
solicitation with independent idy shops, a lot of work 
in contacting insurance Gompenies. An active dealership 

busiwess and the crash business 
Jill be actively stavi if touch with the insuranc 
S$ ana the insurance adjusters. 
the Ford dealer sells an insurance company, 


is that sale entitled to the wholesale incentive? 


A Because ovr pe2sition j at the insurance 
company really takes the place consumer. 
Q ie } ike the owner : car. 
basically our position. 
that caused me to ask that is, these 
the extent that they are talking to insurance 
aren't wholesaling, are they? 
A The only time that that would probably get 


into direct conversation would be if 24 independent shop 


working with an insurance adjuster in werking out 


what are we going to straighten out and what are we going 
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t> replace it That entire consideration would 
become part o know, wnat do we order in the way 
of 
words, if a car was being repaired 

the wholesaling Ford dealer might have 
to talk to the body shop and to the insurance company 
who was going to be paying for that body shop repair 


all these considerations necessary 


When you get right down to those kinds of 
conversations, lim) really starting) to 
your Honor, because I just Nave not been privy 


know, just precisely who is talking to whom at that 


level. 


It just seems that when an independent body man 


is working out an order with a Ford dealership that 
there could he some involvement with the insurance adjuster 

Q Sure. Obviously thet could be. But you ere 
Saying in general that there are people who perform this 
sales function, right? 

A Yes. Typically a large wholesaling - 

Q And they advertise crash parts? 

I'm hesitating because I'm sure that there 


might be some dealers who do it. But jt is not a comvon 
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practice. 
mmonly advertised. 


Q 


+ 


Ly SOntaccs. 


personally contacting independent body 


about credit? Do they give credit? 
risks? How is that handled? 
take credit. 


e orf arrangement that 


you know about credit given by the Ford dealers 
Z  s 
to body 


not state a standard to you. I'm 


da 


it varies widely between real big customers of 


standing as opposed to small customers of short 


standinc 


Q But the credit risks to the extent that it is 


given -~ 
A is with the dealer. 
Q -- is with the dealer. 


A Correct, 


Q And the decision about giving credit is with 


the dealer, is that right? 
Correct. 


SOUT ME BN O18; (ICT COURT BEPORTERS U $. COURTHOUSE 


87 3a 


d 5 
Rowlands = cross 570 

when Ford grants the discount to the 
dealer, this so-called wholesaler incentive discount -- 


let me ask you this: How is the percentage arrived at 


and how does F dq rmine the percentage of the 
discount and how does Ford determine what parts to give 
the discount on and what parts not to give the discount 


A That question is strictly within the crash 


Sure. 

Not beyond crash parts? 

Let's take crash parts. 

There is quite a difference -- 
Let's take crash parts. 


All right. On crash parts, when it originally 


went in, it was 20%. I cannot tell you why they arrived 


Q That was before you had anything to do with it? 

A Actually I was there, but I still don't know 
why 20 was the number. I would -- 

Q Wheat I’m getting at, frankly, is I would like 
to gct an idea whether this incentive is in parts a 
compensation for services performed by the dealer for 
which he has to make expenditures in inventory, overhead - 


you know, physical facilities - wages and so forth, and 
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om 
Seda 
li 4jqsr Rowlands - 
I was wondering i hose cost considerations were taken 
into Acceunt in ficguring the amount of the wholesale 


LAS eH: es % ag SK ‘ ‘an yuk ano t thats 


er seen any calculations that would 


Have you ever been privy to any discussions 


NO; 2. Nave not. 
did there come a tir? when the discount 

on the parts it was being given on was raised from 20% 
to 25%? 

A Tt went from 20 to, I belicve it was, 23 end 
then to 25. I believe there were two steps. 

Q When did it go to 23? 

A I don't recall. I don't honestly recall. 


mber there were two stages. It started at 


Q Do you remember when it went tc 25? 

A I think 25 was -- I’m guessing, but I think 
it was in the first quarter of 1970 or January of 1970. 

Q i 11 right. Do you remember why it went to 25? 

A I remember -- I can generalize on that. I 


know there were two things that were on our mind at that 


time. ‘The first was that the dealers did not appear to 
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be selling to the independent shops at the general trade 
price. So se additional dascount, we felt, would assist 
in getting the dealers to sell at a lower price to the 
independent garage. 

Q In otner s:ords, the dealers were trying to get 
realiy closer to -- a littie too close to a retail price. 
In other words, our feeling is that the more 
le incentive that we would give to a dealer, the 
greater the cdds that the dealer would in turn to thre 
independent garage at the yeneral trade 
At at real wholerale price, 


the general trade price. 


A The general trade price, as you recall. in 
the price book, is the same thing as dealer price. 

Q And what is it? The recommended retail less 
42%, or something? 


A Less 40, at this time. 


And they were charging more than that, right? 


Something more, yes. 

Something more. And you wanted 
Again, depending upon geographic 
Every @caler did it his own way. 


But you took -- 
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Je felt more discount would assist in obtaining 


that particular time, I gave you one of the 
Tne other one was that General Motors, as 
, went to 25. If a GM or a Chrysler dealer 
has a wholesale incentive on a group of parts that 
exceeds ours, that makes that -- that gives them franchise 
So that was also part of our 
consideration. 
@) You are not competing with General Motors 
A We compete ina sense for -- 
Q You compete on other parts, don't you? 
A On other parts. And we compete in a sense 
on desirability of franchise and the kind of dealers 
you can attract to your franchise, and you try never 
be uncompetitive in any part of your business. 


@) Okay. Now, but do you recall any considerations 


at any time ahout the cost to the dealers of performing 


what you call the wholesale function? 
A I waS never in on any discussion of that nature. 
Q All right. Now, secondly, are there some 


parts on which the wholesale incentive allowance is not 
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allowed? 
A Oh, yes. 


Say that again. I'm not sure I caught 


Are there some crash parts on which no wholesale 
incentive allowance is allowed? 
Siz, 
@) understand it is either the standard 


allowance of 25%, or whatever it was, or it is nothing? 


A think I'm correct, believe) Pe iasi-ald 25. 


It could be -- there could ke a few in there that are 


not exactly 25. But basically that's w ie 38,025 ee 
nothing. 
Q Basically the parts that qualify get 
discount, and if they don't qualify they don't 
discount. 
A that's basically it. That's basically correct. 


aren't some parts included or 


The reason is that cars like American Motors , 
Volkswagen, Toyota, Datsun, all of those small, comvact 
cars, they were never prevailed upon to place a wholesale 
incentive on their crash parts. So our feeling was that 


if we have a Pinto and a Capri selling against a Volkswagen 
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and a Toyota and so forth, that then, if they haven't 
prevailed on them to give wholesale incentive on crash 
parts, then we wi not offer it either. And this 
was the basic reason why we did not. 
0) I don't understand that. I thought the 
purpose of giving a wholesale incentive allowance -- 
let 
purpose of giving the wholesaler 
allowance was to let these independent body 
crack at the business and be competitive 


with your Ford dealers, then you in thee. y should be 


giving the incentive discount ull the crash parts 


of whether Toyota does it or Datsun. Do you 


I can understand why you would 


the purpose is a little different. 
reason we put it on the crasn parts we did 
is because the FTC prevailed upon us to do it. We did 
not want to do it. We did at the urging of the FITC, and 
we went only as far as we felt that it was required to 
satisfy then. 
I have to move to strike that 


answer. 
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THE COURT: Just a moment. 
(continuing) They dic not prevail on these 
other competitors of ours, and that would have given us 
doing business where we really would 
at a disadvantage in trying to compete in the 
other manufacturers 
253 wholesale 
the FTC review with you the catecories 
you gave or did not give the wholesale 
incentive <1 nce on? 
I was not part of any of 
don't know. 
But was it your understanding that the FTC 
Fora as well as other auto makers and 
prevailing on all of you to give some wholesale incentive 
discounts? 
my understanding, and I say understanding 
because I was not privy to the discussion, that the 
‘TC was talkir to Ford, Chrysler and General Motors. 
Q And at least they didn't prevail on Datson, 
Toyota and Volkswagen. 
And American Motors. 


And Americen Motors. So cn the very small 
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Cars, dike Pinto, you didn't feel that you had to offer 
your dealers those ciscounts in order for them to compete 
and be an advantage «> disadvantise vis-a-vis the Pinto, 
and Volkswagen dealers, is that basically it? 
A On the compact cars, we felt that we were, 
you know, on a direct face-off with our competition. 
@) AS far aS Ford was concerned, is it correct 


Wa TT aaa ord 
CiiGk. * 4; SUGSsS i 


m 

giving the wholesale incentive discovnt. 

just to satisfy the FTC, then it wasn't your purpose at 
all. Your purpose was to satisfy the FTC, right? 


A That's correct. 


Q Would you be able to define for me, though 


“—- ] mean, Cid Ford <= can you do. this much? What were 


the competitive considerations? Was it your understanding 
that in giving thn wnolesale incentive allowance you 
were § Fitis <! mpetiti Les ~- well, I 
Sense. 
Okay, you go back, if 

you can pick it up after all. this. 

MR. JULIEN: Before I do that, your Honor, mav 
I respectfully move to strike out the answer of the 
Witress to the effect that-Ford was doing it to satisfy 


the FIC? 
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TEE COURT: 
We'll have it. 
CROSS-~EXMAMINATION [continue 
aR, JULIEN: 

Q From time to time there are changes with respect 
to which items shall receive the wholesale incentiv 
allowance, right? 

A Yes, sir. 

Q And the determination as to which items shall 
be ecliminated or which added are. xy Ford, is that 
Fright? 

That rre Let me make sure I understood 
you properly. The parts that carry wholesale incentive 
or do not carry whoiecsale incentive are decisions we 
make. 

Correct, 

Yes. 

s§ to changes as well. 

Yes. 

Q ll right. And when a change is made referable 
to an item which previously had enjoyed the wholesale 
allowance anc now is taken off the list, you do not file 
that with the Federal Trade Commission, do you? 

J don’t knew. 
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Have you ever seen, in your preparation for 

this case or any time in the work that you've done, have 
you cver come across, a single item which apprises the 
FTC of changes in your wholesale allowances? 

has come to my attention. 

And in addition to that, when first the 
wholesale incentive was created for crash parts, in '68, 
have you come ecross any document, any kind of writing 
apprising the Federal Trade Commission that some items 
would reccive this incentive and some items would not, 
and specifying which would and which would not? 

A I have not seen such a document. 


Q You never heard of any such document, have you? 


I have not heard of such a document. 


Q At the time of the change of your policy in 
June or July of 1971, referable to non-eligible customers 
for dealers asking for incentive wholesale, did you 
communicate that to the FTC, that you were eliminating 
or cutting down on the allowance available to wholesalers 
buying from your dealers? 

A I am not aware of the FTC being avprised of 
that policy change. 

Q Now, getting back to this inducement to dealers 


to operate on the wholesale level, crash parts are not 
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which there is any kind of sales promotion 


conducted by your company, is that right? 


A That*s: correct. 

Q And you told us crash parts generally sell 
themselves, depending upon the incidence of crashes and 
their severity, is that right? 

A TI 

Q But when you eliminate this wholesale incentive 
for the crash parts for your compact cars, you have then 
eliminated the incentive for your dealers to perform the 
wholesale function with respect to those parts, isn't 
that so? 

You are now using words that I used in 
explaining our overall wholesale incentive policy, and — 
that was in the frame of reference to all of our wholesale 
incentive part from crash parts. In other words, I 

the position that we needed 
wholesale incentive to move crash parts. That was in 
the context of our overall wholesale incentive program. 

Q I understood you to say to his Honor that 
your purpose in setting up these wholesales allowances 
in your crash parts was to induce your dealers to serve 
the function of getting these crash parts to the body 


better price, right? pid you say it? 
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you @ré saying it is not if it came 
aing 
DEE COURT ¢ Lt meabividiad not... 2 don’ © think 

characterization of what he said. 

Well, let's See if.you can, respond to this 
question, whether it i 

LHe COURT: Bee@ W have to ask 


You have n ; O...what he said. 


Which are your compact cars? 
Pinto and GCapr2. 


Ana do Tr wu stand that with respect to crash 


parts, the maj pa with respect to Pinto and Capri, 


you are not giving your dealers this wholesale incentive 


Q And therefore, whatever purposed you to create 
the wholesale incentive with respect to some crash periods 


Pinto and the Capri, is that 


you word that a little differently? I'm 


yY 


I would be answering there. 


He has already answered that. 
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a copy 
Julien : MR. JULIEN: All right. 
tc nere. 

am 3 THE COURT: Let's take a short recess. 


I would like to pose this question to you, 
ve read the briefs that have come in so 
some help, certainly from them, but one 

thing tnat puzzles me about your position is this, 
I'm hot avit 
it this way: 

You and your client to have the bene 
least as one alternative relief you want 
benefit, of the wholesale incentive discount 
before the summer 7 right? 

MR. JULIEN: Yes, sir. 

THE COURT: Okay. And you argue that to give 

being cone now, depending on whether 
a dealer as does not sell to FLM is a violation of 
Schwinn, 
That's true. 

THE COURT: Now, if you go back before June 
and July of 1971, where you would like to have us go, 
don't you there have a violation of Schwinn? in other 
words, if you are going to Say that it violates Schwinn 
te Give a discount depending upon who the part is to be 


Sold to, don't you have that kind of violation beginning 
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) { 
in Nevember ‘60? Because beginning in November '68 


you heve the aranting of the discount made dependent 
on whether the part is resold to somebody like FLM or 


> . lan - ~ tyeyee ns in eo 1 a -4 ~ £ Se ae m +o 
an independent body shop as distinct from being resold 


iow, maybe I am worrying too much about logic, 


it doesn't seem to me; the 


problem is presented in my mind as to whether the logical 


what your position is doesn't mean that 


Lllecal the wholesale incentive 


November '68 and Jure of 197). 


Di Ciaide CxS ced between 


arr Tr? ated ~ 


MR.  GULIEN: Do we not do that, your Honor, 


case where alternatively we do state 


distribution which eliminates a 


bona fide wholesaler and jobber is imprcr-- 


“~ 


You will 


recall that in ovr list of damages we appended, under 


one section, an assessment of ‘vhat we were caused to 
expend as a result of having to pay the dealer an 


additional writcup, whether it is three or five per cent, 


and this is an item of damages. So we do indict the 


entire -- 


THE COURT: Don't go, so fast. You have two 


alternative claims. One is that you should be permitted 


ENT ea ee (oe ee Oe od et - ot ee cet To a 
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THE COURT: Okay. Then another alternative 
claim is that you should be permitted to qet tie sane -- 
another alternative claim is that a Ford dealer who sells 
to FLil snould nave the same discount as the Ford dealer 
wno sells to the independent body shop; rigiit? 

MR. JULIEN: Well, that the independent body 
shop I believe is on the retail level. 

THE COURT: Wait a minute, maybe I don't under- 
Stand you at all. One claim of yours is you should ve 
permitted to deal directly with Ford. 


MR. JULIEN: Yes. 


THE COUKT: And of course if you were per- 
mitted to deal directly with Ford, all this discounting 


provlem avout intermediaries would be out the window. 


MR. JULIEN: That's correct. 
THE COURT: But Ithought also as an alternative, 
you were claiming tnat if I have to deal with the dealer, 


the dealer who sells to me should get a wholesale incentive 


discount so he can pass it on to me. 
MR. JULIEN: That's right. 
THE: COURT: Right? 
MR. JULIEN: Yes, 


THE COURT : Now, that brings me to the provlem 


I mentioned a minute ago: The wholesale incentive discount 
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as it existed during the time that you claim was favor- 


able, that is, NovenDer '68 to June ‘71, that involved 


a differential in price, did it not? 
JULIEN: TOMS ? 
COURT: No, to the dealer. Ine price 
that Ford charges to the dealer, that's the whole problen, 


when you are talking about price, tne whole question 


is the price charged by Ford to the dealer. 

MR,JULIEN: Yes. I am not quite clear as 
to what you are referring to as the differential during 
that period. 


THE COURT: Yes, there was a differential 


that period denending on whether the Ford dealer resold 


to we'll call him the repair customer, the car owner, and 


or -- on the one hand or wnetner the Ford dealers sold 
wholesale to FLM, to the body shops and so fortn; riqht? 
JULIUN: Yes. 
COURT: Now, if you're going to says that's 
a violation of Schwinn to make the eligibility for dis- 


count depend on who the dealer resells to, don't you 


have a violation of Schwinnin existence from November 
‘68 tnrough June ‘71 just as much as you nave from 
June '71 on? 


MR. JULILN: There might indeed be, your Honor. 
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But have in mind that ours is:a case in behalf of a single 
client having no class action limited involved, and 
consequently, it appears to me that that knowledae which 
enures to our client is all we need claim about, and if 
we need complain about, and if we select, as we ao, 
our damage as eminatina from the change in policy whicn 
destroys tne iacentive allowance when we are the customer, 
I think that that's all the damage we need to claim. 

THE COURT: 1 wonder, don't you nave to nave -- 
you are asking for an injunction, and let's think ahead. 
Let's assume you .-- and assume you were proposing 
intunction to me -~- now, I would like to know, and 


very keenly interested in it, and I am interested in 


it right now as to whether you would propose an injunction 


which would require Ford, number 1, to grant a wholesale 
incentive -- now, wait a minute. 

If you are going to require a whole incentive 
and allowance to be given on sales to your client, it 
necessarily presupposed the existence of a wholesale 
incentive allowance. 

MR. JULIEN: Yes. 

THE COURT: Wow, so, you have to be interested, 
it seems to me, in the leqality of the wholesale incentive 


allowance per se, and if the, wnolesale incentive allowance 
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is illegal,vecause it violates Schwinn nave even a 
wnolesale incentive allowance, which is not given to the 
repair customer, then you don't want me to decree such 
an allowance to be given to your client, do you? 

MR. JULIEN: I don't understand, if your 
Honor please, tnat contained within tne ambit of the 
issues of this case, that you are called upon to make 
a decision as to whether or not the wholesale allowance 
is permissible or not. This is not an issue in this 

I don't see it as an issue. It hasn't peen 
posed either by tne pleadings or the order. 

THO COURT: I think we have aot to think to 
the end of the road. 

MR. JULIEN: All rignt. 

THE COURT: Now, what form of decree would 
you Say you were entitled to? 

ML. JULIEN: All riant, I am going to take 
it two ways. 

THE COURT: All vight. 

MR. JULIEN: Now let's assume we get the 
broader relief from the Court, which says tiat we are 
entitled to purchase directly from Ford. This I see as 
posing no probiem at all so far as decree is concerned. 


THE COURT: Let's assume for the minute -- 
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well, you were starting anead. You go ahead. 

MR. JULIEN: 2 think it's the second alterna- 
tive that perhaps your Honor is asking for some thought 
from me about, and that is, if we claim, and we are 
given relief on tnat branch of the case only, which 
deals with wnat we claim to be our rigit to enjoy tne 
wholesale inventory -- vholesale incentive allowance, 
then in such instance the decree could be fashioned as 
follows: That Ford shall afford its dealers the same 
wholesale allowances whicn it provides generally for 
such sales whicn such dealers make to FLM. This would 
include, of course, the wholesale incentive. 

THE COURT: All right. Now, it is implicit 
in that that Ford has got a wholesale incentive allowance, 
and by granting that kind of a decree, thi 
certainly indicating tnat that is a legal thing. 


mean, I wouldn't be granting a decree that directed Ford 


to do or permitted Ford to do an illegal thing. ee 


MR. JULIEN: Your Honor, neither party has 
addressed itself, nor perceived that the issues of tnis 
case included any illeqality concerning the wholesale 
allowance, for example, defendant does not Stand before 
the Court and say, Oh, we are going to discontinue it 


pecause we understand it now to be illegal, nor does the 
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plaintiff stand wefore the Court and say, I am not enjoying 
what they are giving to the others, but it is illegal 
to give it a yone. 

nobody has addressed themselves to tnat 
oroblem. 

THE COURT: But 1 nave got to worry about 
it. Let's turn and look at the other face of the coin. 
If ‘ou once assume that Ford can legally grant a whole- 
sale incentive allowance of the kind granted from WNovemer 
‘68 to June 1971 -- I keep fudging on the date. When 
was the policy changed? 

WITNESS: I believe it was etfective 
believe was the effective date. 

COURT: ALL SLGnt, until July 1, ‘71, 
me Start over. 

If we once assume that it was legal for Ford 
to give the kind of incentive allowance it gave from 

ovember '68 to July ‘71, on the terms it then gave that 
allowance, it seems to me that we nave got to worry 
about some Logical conclusions from that. 

If that Situation was legal], was it not legal 
because of the very argument that Ford is now making, 
that is, that lord can vary its price depending upen the 


function that tne dealer nerformed whetiuer tie dealer was 
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performing the retail function in repairing cars, in 
selling the parts to the car owner on the one hand, or 
whether the Ford dealer was performing a different 
function, that is, a wholesale function on the other 
hand. 

If we once assume that, we assume that Ford 
can vary its prices and its discounts, depending upon 
function, then is not Ford able to make further refine- 

a 
ments and variations depending upon function, and is not 
Ford at liberty to say, "Well, when a Ford dealer is 
selling to a body shop, that Ford dealer is performing 
a different function than wnen the Ford dealer is selling 
to Pla, and we, Ford, are at liberty to vary our prices 
and our discounts depending upon function. We have 
already done it in one way beginning in November '68; 
we are going to do it more accurately now.” 

What < am doing, Nr. Julien, and I think this 
is a very serious point to me: Ford's position, it 
seems to me, wasically stands or falls on this question 
of wnether they can vary their price and their discounts 
depending upon the function performed. I think the 
control question tnat is not really muca of an argunent 
but tue question of the function,that theme has gone 


turough all the Ford dealers andit is a very strong tneme 
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in some of the testimony and I think that we have got 
to analyze tuat very carefully. 

MR. JULIEi: I can respond to that. 

THE COURT: And I think that -- I can't take 
this, tne situation weginning in July '71, in isolation. 
I just can't take it that way. I have to consider the 


logical implications of giving any kind of a price 


differential or discount depending on function, so I 


have to consider the logical implications of what went 
on before July '71 and I am afraid I have to consider 
the implications of -- I mean, this whole provlem of 
whetner you can give a price difference depending on 
function, 

Obviously, whatever ruling I would make on 
that has implications outside of just the crash parts 
area and outside of just FLM. It is a question of law 
we have got to ve concerned about. 

SO we will take a break. I wanted to -- I 
had given . gome thought to that problem. 

MR. JULIEN: Would you like me to address 
myself to it now? 

THE COURT: Sure and then we will take ea 
Short break. Obviously this will be the subject of 


furtner discussion. 
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MR. JULIEN: You see, in the first place, when 
they want to differentiate between their customers, that 
is, the dealers, this perhaps might be permissible, 
THE COURT: Why is that permissible but the 


other not? 


MR. JULIEN: Because Schwinn says so, it's 
just that simple. Schwinn says once your customer nas 
nis goods you may no longer exert control. That's why 


your question about who stands the credit risks was so 


important . Once your customer has the. qoods, you are 
through. You may not mandate any further from that point 


of distribution on. And however they market, and nowcver 


they do it, it's perfectly plain thatwhat. they are 


doing is, they are saying, "Hr. Customer, it is true you 


pouqht the goods and you own them and you nave complete 
control,but if you take those goods and sell them to 
FL, what would have been your price wholesale is not 


going to be your price." 


Now, that's essentially it. 

THE COURT: I am not with you. we will take 
a recess. Obviously, I am posing a question. I don't 
expect an imnediate response. 


(Recess 
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THE GOuURT: Go ahead, Mr. Julien. 
72 EET diese 
waane WY ssdssite 


Q Now, Sir, with respect to the Federal Trade 


Commission and what it may have iad in mind respecting 


General Motors, you Aave no personal knowledge of that 


at: all, do you? 

A No. All second-hand knowledae. 

QO and waat action, if any, was taken with 
resnect to any otiier manufacturer of motor cars, you 


know notning avout that? 


Well, I do know tnat the other compacts -- 
What -~ 


That's my own knowledqe I knew from the 


marietplace that those other comnacts Toyota, Datsun, 


Volxswaaen, American Motors, that tney did not put whole- 


Sale incentive on their crash parts. 

@) But you know nothing about the Federal Trade 
Commission's consideration of tiat problem with respect 
to vatsun, Volkswaqen, or anyone else? 

Wo first-hand knowledac. 

0 Now, with resnect to your system of distrivution 
where, what you descrival to his Honor before, you have 
a senerate system of distribution with respect to your 


Autolite narts. 
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Autolite-iWotorcraft brand parts go througi 
an independent channel. 

a) And tnere the indevendent cnannels are inde- 
nendent wareaouses and independent jobbers and independent 
wholesalers; true? 

ine chart there, they would be the direct 
account, warenouse distributors, and the jovber-wholesalers 
on down tnroudh the) rotail. 
Jooper-wholesalers are independent jobver- 
ers; are they? 
YeS, they are in an independent channel. 

e) So tiiat these two systems of distribution even 

now are dissimilar, are they not? 


not sure I Know wnat to understand by 


not tae same met * Gistribution, 


tne one functional discount 


© With resnect to the permission or the emplov- 


® 
ment of inucnendent aouses to job and waolesale, in the 


One Gistrin':-ion cnannel, and not in the other, they differ, 
do they not? 


I am not sure I understand your question. 
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Tis, COURT: I think it's plain. The chart 
Shows. I think ne's testified that on varts other than 
crash narts tuere is comnetition with other comnanies, 
Spark nluas, filters, et cetera, and tney Aave different -- 
tie chart shows the differences. 

Q All eiant. 

Well, back in '70, you knew that FLM was 
performing this wholesale function and that it was com- 
peting in this field in crash parts, you knew that, 

you? 

I knew they were performing a wholesale 
function. 


@) You knew they were competina in tne wholesale 


field, didn't you? 


A Yes. 
Q And you told his Honor that one of the things 


is desirable in the wholesale function is tnat an 


inventory shall be maintained -- do you remember saying 


Une of tne costs of being in the wousiness. 
0) You knew trat FLH maintained an inventory, 
dida't you? 


A I did not know avout FLii's operating. 


OQ Vell, you read tne audits, two years of audits 
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With. respect to i¢, 

I have many audits over my desk, Mr. Julien, 
and I have no recall of navina any knowledae of wnat 
Mini's Inventory miqat or miqnt not 

0 I am not asking about your nresent recall. 
I said tnat wnen you read their audits you were aware 
they were doing a suvstantial wholesale business and 
you knew they were maintaining inventory, at tnat time 
you knew it? 

I repeat again, at tne time I read the audits, 
I wave no recall of any impression as to inventories. 

Well, at any rate, if one wholesaler can 
celiver narts faster than anotner, this is an element 
Of 'cConpetition, LS Lt not? 

Yes, sir. 


9 And assuming, just as a hAynothesis that Fill 


was able to make deliveries of desired narts faster tian 


your francnised dealers in that area, this would we a 
competitive matter, would it not? 
A Yes. 
And also as a hynotiiesis, assume that FLii 
advice and assistance to the Lody shops with 
the parts waiica will ve needed, and tiat tney 


were availavle for tnat kind of thind, more than some of 
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your dcalers in tie area, that too would ve a competitive 
mcasure, would it not? 
A wnat was another hynothosis. 
HR. WAC CRATE: D4 ion, your Honor, thero 
is notiind in tie record to sunport the hyrothesis. 
hit. JULIEN: Yes, there is. 


THI COURY: Overruled. iie's answering a 


a nypotnesis, the answer would be yes. 


a) By eliminating a wholesaler like FL, you 


leave no wnolesalers i field other than your own 


You say by eliminating. 11 we have done 


is eliminate the +-olesale incentive pavments. 


re) Yes, wut if the destruction of wholesale 

incentive makes it unprofitable for a wholesaler to 
continue in crash parts, you leave the field to just your 
Gealers, don't you? 

SHE COUKT: These questions are all just 

gumentive. ‘ney are not getting to tie point. 

AR, JULILI: Lxcenting, if your ilonor please, 

tourge unon the Court that there is ample in the testimony 
tne docurents to indicate that the elimination 


Was one of the thinas tnat they were thinking of 
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atinat time rigs witness nas admitted. 
COURT: tr. Julien tiaat's beside the 
have any cross tliat will bring out additional 
are just argumentive question, concius ry 
qet that in legal argument. 
liad any clains or any complaints 
tiat Fl.i was sellina to insurance companies or to your 
dealers, did you? 
A Wothing care to my attention. 
minor gales outlined, certainly, in 


and some very minor sales to some Ford,Lincoln-MNercury 


Q fhnese phases of the '69-'7) audit you do 


recall? 


THis COURT: He said it “as never an issue. 


wow, we don't nave to labor it. 

Exnaivit U, this pnase 4, pre-anprovina 
tne waolesale customers and identifying those customers 
wy a code numer, vould tnat be a method wnere these 
wiolesalers wao Aad a code number you would then have 
some control over tne part: sold to those wiolesalers? 

Your question incerchanoes two terms. Number 


refers. to wholesale custorers. 


) Yes. 
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A Taney are retailers. Wnolesale customers are 


retailers. ‘Then at tne end of your question you refer 


to wnolesalers. 
customers 
are wholesalers. sre is a little proplen 
to wholesalers, 


a) If you nre-anprove wholesalers, and afford 


them a code numoer, tnen you are able to identify the 
products which tney w.uy and their distribution of those 
products, aren't you? 
MR. HAC CRATE: Onjection, your Honor. 
the interrogatior is with respect to 
is relating to wholesale customers and tiiose are retailers. 
This question is directed to wholesalers, an 
level of distrisution. 
He doesn't have to limit his 
to that document. 
All right, so if we had a code number for a 
Yes, you would identify. 
A we could identify tne parts we sold to aim. 


And tiat vould, as far as I know that would ve tne end 


COUR’: You would still simply nave a code 


tO per caay eee 
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numver avout the wholesaler, that would not necessarily 
Ldontaifty tho customers to whom ne resold the Narts, 


THE WISNER GHa Taat's correct, your lionor, 


ow what we sold him and then that would ve 


COURT: And in order to audit or check 


or whatever you wanted to do on who that 
SsClling to, you would have to go a sten farther. Oxay. 
a) You would nave to do this, wouldn't you, if 


what you were selling that wholesaler, and you 


you 
Know our dealers, if wholesaler 
incentive claims core in which are greater than waat 


are selliiigq these parties, this will show up in your 
Lt not? 
We can tell when a dealer claims on parts 
sxceed those he nurenased from us. 
@) By the way, an occasional intercnanae 


nart vetween dealers, this is somethina that you 
i8 that not soa? 
Tae word "interchange", we don't expect "“inter- 
we expected “sales from" from one to the other. 
One dealer to tie other? 
Yes’, 


20 cover emeraency situations? 


SOUTHERN O19" - ICT COURT REPORTERS U.S. COURTHOUSE 


' ome spew a @ ter 


9054 


Rowlands-cross 


hi {| A vos. 
3 | : : ; 
\ .@) Wore you ever at any time refused an audit 
| 
a 1 of the FLY books? | 
| | 
allt A z don't know, | 
I; 
6 @) Well, did YOu @VEr come across a record, a | 
- | | 
ny memorancum, or did anyone from your comnany ever advise | 
. 3 
you that we asked for an audit of Piil's Seoks and we 
9 
4s oe were refused it? 
1 
fl | 
ny} Q After cutting off the allowance to dealers | 
i 
2 |! | 
a who soli FLU in July of 1971, were you able as a result 
! 
13 || 


Of that to discaarge any emnloyees of tne Ford Comnany 


. + . ey . . . t 
in the distributiecn chain? 


15 THE COURT: I dn't understand Clat all . 
it i | 
16 I ba 1 Ww48K ond } 
i A I aon't understand, | 
van | 
ao THis COURT: You mean, was ae able to? vo 
i{ | 
18 i ; : i 
i you mean was ne desirous of doina it? 
19 | i‘ . . - 
| @) Did you, as a result of tie CUCCing GEE of 
i 
’ 20 H the allowance to dealers dealing with FLit discharme any 
i 
21 


chinloyces of ford in the distripution cnain? 


You mean as a result of Gilat action? 


And when Lil was enjoving that allowanco fron 
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Gealers witn wnhica it was j lid you have more 


emplovees devoted to the dealers who were selling to 
FLii prior to July 1, of 1970? 
Our nead count goes up and down, ir. Julien, 
You can precisely related to whether or not FLN did 
wnolesale incentive. 
Q Your head count did not go down as a result 
of tne elimination of 
NO, 1 did not; 
Q NOW, at the end of October of 
taking action to sce that every 
the area of Fiil's shon was told there would ae 
incentive on sales made to PLM, is that riqht? 
A I don't recall takina actions in October of 
or -~ was it '70 or '72 you are speaking of? 
Winat? You don't recall it? 
The question --I'd like tne question again. 
In Octo-cr of '72, you were taking action to 
were told tnat if they dealt with 


PLil taey would not get a wholesale discount for those 


Now < uncerstand your question. I was not 
nersonally takina actions. 


2 You were nart of it, weren't you? 
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I do not recall directine any specific actions 
to Se taken of tha 


nature you are sneaking of. 


Q Locs bir, 


Rose, your district manager, does 


Onerate under you? 


a tir. NOSE Onerates under ine, 


Weren't you aware that he was takina these 


actions, notifying dealers that if they sold to Fiii they 


could exnect no further inventory allowance -- wholesale 


allowances? 


COURT: ALl Fight, FL. TMiatk's ao o1q 
difference. 


A L understand id this as just a matter of 
reqular business, but I did not direct him to do those 
tiiinags, is my oninion. Hr. Julien. 


Q You were notified avout it, did not tal) 
him to correct the procedures where he stopping 
waolesale allowances on Fil 


whe 


A I don't recall being notified about it. 
THE COURT: tie. Julien, if it was Ford's 

nolicy to deny tne incentive allovance to certain sales 
tacy would inform neorle of thoir 


policy. 


MP. JULILN: Your Honor, this was not a matter 
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eCxnipilts disclose. 
COURT: Whatever you want to define it, 
Wiat's tie issue about informing neonle? If they 
a decision, I assume tney informed neople. 
Wnere 7@ get from tnis? 
iam coming to slat. 
COUR 
time your 
representative wa onmnunicating jwitn Atlas Eo) cuc off 
to PLi, weren't you informed that 
was a valuable account? 


in. Octoper 


Oojection. to tne form of tie 


question. 
Ais. COUR: wnat's the objection? 


MR. WAC CRATE: Would you read the question 
Z e 


(Guestion read) 


aR. MAC CRAFLE: Tuis 1S to cut off wholesale 


On tiatnoinat, we never told them what to do 


wioOlcsale inccntives. 
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tucm. “2 would not allow wnolesale incentives to Futi, 
COUR: Tne point of the question is, 
were you informad that Atlas took the position that Pua 
Was a valuavle account. ‘iuat's tie only point of tne 
question, 
A Yes, ticy were a valuavle account. 
Q And you did more tian just inform them; you 
notified or vour representative notified the company, 
4ituuncid allowances for wholesale sales to 
Fini #aieC1 @ven predated Octeocr of 
“WiOlesale incentiveswere held up to Atlas. 
Vous: fhat's in tie fecord, 1t’s in 
tae corresponuence. way ao we go over tunis? 
oUt Taere are tio purposes, your 
Honor. 4 want to indicate once again t 
now Snecific the conduct of the defendants was 
respect to tic one concern tuat was doing this 
TH COURT: way do you rave to tell me things 
five tines? f ackec iim, you asked Ain, was tiere any2sody 
else performing tais kind of thing oesides FLiI2. Yne 
ansver was no, 
Ov, NO matter now you want it, they decided 


not to give an incentive allowance for sales Zz 
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vy 


ry 


assure at some point and tney were rather delayed in 


doing it. Thicy carried out their nolicy, they cut it 


orton ee: 


off, tuey told peonlc. for me to near testimny that 
tacy did those things, docsn't caally add anythina to 
wnat I Know already in snades. 


NP. JULIEN: With the greatest respect, your 


’ 


lionor, there are additional things indicated here. 


Tan COURT: If you want to ask about the 
addieienat thinas that's something else again, but to 
Keep reneating tuat they carried out their policy, well, 
Of course they carried it out. They were just a little 


late. 


OQ AS a matter of fact, at the time these dis- 


cussions were going on between your representative and 


| 
| 
| 
| 
| 
| 


Atlas, Atlas said it wanted to continue this arrangement 


With FLH, ien't that so? 


A - Gan © paey tuat. 
Q Well, look at --- 
THE COURT: Is tuat an exnivit in evidence. 
HR. JULIEN: Yes, your lonor. 
THE COURT: Well, can't I read it? 
UR. JULIEN: Well, your lHionor, it's nis 
anowledce that's imnortant. wWiat is done with resnect 


to all of this, and the conduct of the company, dceesn't 
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denend unon tie fact that I can sho’ you that somevody 
tiouqit anout it; it's his knowledac that counts under 
tiose circumstances nov clearly motivated 
tais “as tovards 

fie COURT: but you are not wringing tnat 
out, I mean, I assume that Atlas wanted the susiness, 
they were maxina 3 nercent witaout doing very much on 
a vid voluiane. ‘ » they wanted tie business. And 
i recall they protested to Ford, it's in the documents. 
Ford knew Atlas wanted tke wusiness, and how mucn more on 
tuat noint I necd to know, I can't conceive 

How, if you want to try to prove taat Yer. 


if You want to try to prove other thines, go aiead, but 


not this same ovvious material. 


> 


MR. JULIEN: Your Honor, I am addressina 
myself now to tie noint whicn ilr. HacCrate attemnted 
to estavlisa that was something wrong with my 
client's credit relationships with Atlas whici impelled 
Atlas to cut off its dealines with my client. 

Tue COURT: Tae record shovs now quite 
Clearly that tie only reason FL ever iield up a nenny 
was wecause tiey weren't aettina tie credit for the whole- 
sala allowance vecause of a disnute in '72. ‘inat's 


nerfectly clear from tie records. 
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Ha. al CAALTL: Your lionor, so taat my silence 
docs not indicate anvthing to you, I must say that it 
is our position that tacre is nothing in the weones at 
this time tnat estavlishes that Atlas in fact wanted to 
continuc to sell to FLil, and therefore, if I am correct 
as to tiat state of the record, I don't want to be asking 
that cir, Julien ve foreclosed from such inquiry. 
file COURT: Well, maybe -- all right. 
You sce, I was avare tnat he was 


making this contention, your lionor. ile makes the con- 


teation in tie moving naners before you too, and it is 


to tiat to whic: I am addressing myself new. 

(a) Your comoany, in addition to telling iir. Pollack 
of Atlas that you would no ionger pay these incentives, 
were also encouraging them to make a claim against FLi 
to set tne incentives back, weren't you? 

A ‘ly recall on that is strictly in preparation 
for the trial. At the time that this was going on, and 
Iam razy as to snecifics, I just recall something in 
some accument taat I read in preparing for this trial. 

SUECOURT: Taat's the document you have? 
I tiinkwe are wasting a lot of time. 
MR. GULLIT: 346 


WH, COURT: tay I have it? 


TAT aN ye Oye OE NE Cr Nee ee OR yrs gis 


9136 


Rowlands-cross 
Oe SULICN: Yes. 
(Handing) 
ae COURT: Could vou assume that I will 
consisvcr tac contents of this document and that the 
witness does net nave to reneat the contents of the docu- 
, and taat tre knowledge of ilr. Rose, district 
Sales ianacer of Vord, is the knowledae of Ford? 
JULIAN: Very well. 
COURT . 
| eS te I do nave a lawyer's curiosity 
as to why it snould ve denied Sy this witness, and I 
thins credioility of every wit: ; 48 a matter that 
your llonor should be interested in. 


Til; COURY: Could you go on to something 


Hk. JULILG: 


© By the wav, this lir. Rose, he nas been in 


sourt nere on previous occasions, isas he not? 

Yes, de has. 

Is ae in court now? 

No, ne is not, 

THO COURT: Waat's the document I just handed 
yOu wack, just for tie record? 


aon 


fis JULI: 32, your Honor. 
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Q Is ne located in the ew York area? 

A Yes, he is. 

o You told his Honor when we met last that 
according to your knowledge, crasa parts have gone down 
an Salcs from ford ¢o its dealers. 

Do you remenber saying that? 

A Yes, our crasii parts. I think tne figure 
i qave, is tue first six months of this vear versus tie 
First six montus of last year, down seven percent. 

2 well aren't these records which are kept 
in writing whica we can look at? 

a\ 4 am Sure tiat taere is a niece of naner 
tiaat would nave those facts. 

Q Waat is that piece of naner called? 

A It would not nave any particular name. Every 
once in a waile I will ask for a summary on some swject 
and I asked for this. 

Q Do you have taat? 

A I con't have it here with me. no, sir. 

.@) it's pack inNichican? 

A Yes, I am sure that there would be a cony of 
it in or around mv office. 

Q Well, as a result of the cas shortage there 


nad been a reduction in crasnes curina the neriod tuat 
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you Rave given us, isn't that so? 
aA Titat's correct. 


am. tnat you recoanizte to ve a teracrars 


I guess you could never hope a dron in 
crasacs would be temmorary, but we feel tnat it is -- 

() A Snortanre of gas would be temporary. 

rit. GAC CRATE: Let tne witness finisia. 

A I think we said before it is a factor of 
speed and miles driven and to the extent that that would 
Caeange,tae other could chanae. 

(@) sow, at tne time you made this change of 
nolicy in July of 1971, did you have any studies made 
with resnect to sales or dealinas wetween your francnise 
dealers, e@acn with tae other? 

A 1971? I recall no snecific studies. 

() And 2s to now many transactions were taking 
nlace between one dealer and another, you nad no svecific 
knowledge at that time? 

A The only knowledae we would nave would we 


wiolesale incentive clains betwecn one Ford dealer and 


anotcer on emergency parts where the dealers are more 


taan one aundred miles from the dcpot. We would save 


direct information in that sneci fie circumstance but not 
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otners. 


Q So, you nad no complaints nor records showing 


that tnere was a reqular transaction of pusiness vetwecn 
any Of your franchise cealers with otner francaise 
is tyat riant? 
You are talking about wiiat period now? 
Lefore tie change of policy. 
tiie thing tiat we looxed at was our expenses 
qoing up, waicn told us that we could very well be 


navina some proolems. 
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Q You don't mean your expenses going up. What 
you are saying is t} you were paying out a larger 
wholesale incentive than you had anticipated, is that 
correct? 

A Let me put it in my words. Our wholesale 
incentive costs were rising to the point where we were 
concerned. 

Q But you had nothing to indicate that any rise 
in the wholesale incentive had been caused by transacticis 
between dealers. 

A We didn't know what was causing them. 

MR. JULIEN: That's all. 
THE COURT: Any redirect? 
REDIRECT EXAMINATION 
BY MR. MAC CRATE: 

Q Mr. Rowlands, with respect to the operations 
of the wholesale incentive, have you assembled various 
figures at my request? 

A Yes, I have. 

Q During 1971, what was the total number of parts 
of all kinds on which wholesale incentive was allowed? 

A Approximately 32,000 part numbers. 

Q During 1971, what was the total number of 


crash parts on which wholesale incentive was allowed? 
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A Approximately 4,800. 

Q During 1971, what was. the total number of 
Motorcraft-Autolite brand parts on which wholesale 
incentive was allowed? 

MR. JULIEN: Objected to as wholly immaterial. 
THE COURT: Overruled. 

A Approximately 6,900 part numbers. 

Q During 1971, what was the total number of Ford 
brand competitive parts on which wholesale incentive 
was allowed? 

A Approximately 20,000. 

MR. JULIEN: Nothing to do with this case. 
I object to it. 

THE COURT: Overruled. 

What do you mean, “Ford brand"? Do you mean 
Autolite, or what? 
BY MR. MAC CRATE: 

Q Would you explain to his Honor what Ford branded 
parts are? 

A Ford branded parts are those which we sell to 
Ford and Lincoln Mercury dealers only. Autolite and 
Motorcraft branded parts we sell to both independent 
distributors and to Ford and Lincoln Mercury dealers. 


Q Now, during 1971, what was the total number of 
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Ford brand parts on which wholesale incentive was allowed? 


A Ford brand competitive, approximately 20,000 


part numbers. 
THE COURT: What about Autolite? 
THE WITNESS: Autolite-Motorcraft were 
combined, your Honor, into one now of 6,900. 
Q During 1971, what was the total number of crash 
parts sold by Ford Marketing Corporation? 
A Total crash parts, irrespective of the 
wholesale incentive? 
Q Irrespective. 
A Approximately 10,100. 
Q Have you at my request also gathered information 
as to numbers of jobber wholesalers? 
A Yes, I have. 
Q How many jobber wholesalers of automotive 
parts are there estimated to be in the United States? 
A 37,000. 
THE COURT: How many? 
THE WITNESS: 37,000. 
Q How many of these are in the area served by 
the Teterboro Parts Center? 
A Approximately ten and a half thousand. 


Q Now, as to the ten and a half thousand, can 
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you break that number down into the diff:::ent types of 
areas served by the depot? 

MR. JULIEN: I submit, your Honor, that none 
of this has any bearing on our case. 

THE COURT: Objection overruled. 

A The facing depot -- the geography in which 

they are the facing depot would be in the range of three, 
three and a half thousand. And the, in the area referred 
to as that where they are the master depot would be 
approximately 7,000. 

THE COURT: I don't understand those terms. 

THE WITNESS: Teterboro is what we refer to 


as a master depot. They carry both A and B parts. 


They are by class. A are fast moving. B are slower 


moving. And Teterboro has one geographic area on which 
they supply A parts and then other dealers supplied by 
smaller depots come in here to get their B parts, slower 
moving parts. 

Maybe this would help. We have eight master 
depots in the United States and we have, I quess it 
would be, twelve facing depots, The eight masters 
could have B parts and cover the whole US. 


THE COURT: And B parts are the slow moving 
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THE WITNESS: Slow movang. So you could 


think of it as -- 


THE COURT: Now, Teterboro furnishes A parts 


directly to -- 

THE WITNESS: To a -- 

THE COURT: -~- customer -- 

A -- to Ford and Lincoln Mercury dealers in a 

smaller geogra, ..c area. 

THE COURT: And they furnish 3 parts to -- 

THE WITNESS: To a much larger geographic area. 

THE COURT: Sub-depots, right? 

THE WITNESS: No. Right directly to our 
customer, 

THE COURT: Well, if this is relevant, I'm 
not getting the picture. What is the point of all this? 


MR. MAC CRATE: Your Honor, I will, through 


another witness, develop the significance of these figures 


in the operations of the Teterboro center. 

THE COURT: What is the significance? 

MR. MAC CRATE: The significance goes to 
any requirement for the direct selling of jobber 
wholesalers would entail dealing with hundreds upon 
hundreds of additional customers, and it is all by way 


of explanation of the reasonable character of the 
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distribution system that is followed by Ford. 
THE COURT: You had better explain what your 
1 is from Teterboro, I certainly don't have any 
picture of it. If you want to describe that 
MAC CRATE: I am going to do that, 
Honor, threugh a witness who works in Teterboro. 

THE COURT: Then let's drop that. 

MR. JULIEN: I would like to be heard 
respect to this. 

THE COURT: I am going to hear the evidence. 

MR, JULIEN: Then may I make my point for the 

with your Honor's permission? 

THE COURT: Yes. 

MR, JULIEN: My point is, first, that the 
reasonableness of their method of distribution has nothing 
to do, is not a proper defense in this case. And, 
secondly, what expenses they would have to do in order 
to stop stifling competition also has nothing to do 


with this case. 


THE COURT: I think under the Section 2 claim oe 


I just overruled that objection. I overruled that 
objection, 
Okay. Go ahead, Mr. MacCrate. 


MR. MAC CRATE: Did I have an answer to the 
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last question? 


THE COURT: Well, what was it? We had a lot 


of colloguy. 

MR. MAC CRATE: With respect to the division 
between the facing area and the broader area, was there 
an answer on the record? 

THE COURT: I haven't the faintest idea. 

But why don't you just ask the question? 
BY MR. MAC CRATE: 

Q Mr. Rowlands, can you give us the approximate 
division between the two areas, identifying what they 
are? 

A Yes. Approximately 3,300 are in the facing 
depot area and approximately seventy two or three hundred 

e€ master depot area. 

THE COURT: And you are going to have another 
witness give the significance of those terms. Okay. 

Q Mr. Rowlands, were you at any time informed 
of a discussion with the Federal Trade Commission relating 
to whether or not wholesale incentive would be granted 
with respect to any particular make of automobile? 

MR. JULIEN: I object to that. 

THE COURT: Overruled, 


MR. JULIEN: On the ground of hearsay, 
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A I recall, when Mustang II was introduced, the 
question came up as to whether or not crash parts on 
it would bear wholesale incentive, and our decision not 


CO) == 


MR. JULIEN: Your Honor, I haven't any idea 


whose decision he is talking about, who he gets the 
information from -- 

THE COURT: Why don't you let him finish 
his answer. 

A {continuing} And I recall that there were -- 
I did not have the discussions Girect, but I recall 
that there were discussions with Legal as to how it would 
be viewed by the FTC if we did not put wholesale 
incentive on the Mustang II. 

MR. JULIEN: I move to strike that answer. 

THE COURT: I'm just taking it as not to prove 
the fact of the FTC views and so forth, just for the 
conversations and considerations of this witness. So 
the objection is overruled to that extent. 

All right. Go ahead, Mr. Mac Crate. 

MR. MAC CRATE: I would like to offer in 
evidence at this time Defendant's Exhibits CS, CT, CU and 
CV for identification, being four letters exchanged 


between the Associate General Counsel of Ford and the 
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Federal Trade Commission in July and August of 1968. 

THE COURT: All right. Received, 

(Defendant's Exhibits CS, Sas Sara Gil PEs Bota Same epaA, 
for identification were received in evidence, ] 

MR. JULIEN: May I inquire of counsel whether 
these exhibits constitute the entire communications by 
mail or otherwise between the FTC and the Fora Company 
on this subject? 

THE COURT: What about that? 

MR. MAC CRATE: There were additional 
communications, all of which we have produced pursuant 
to subpoena, and these we feel are the ones 
the essential information. 

JULIEN: May I see the others? 
E COURT: Over lunch you work with Mr. Julien 
SO you can have a meeting of the minds On what you 
produced, so that he knows he has the complete group at 
his disposal, 

But these are received subject to any that 
Mr. Julien may wish to introduce. All right. 

MR. MAC CRATE: I have no further questions, 
Mr. Rowlands. 

BY THE COURT: 


Q Just briefly, Mr. Rowlands. 
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else in the record already, and I certainly don't like 


to repeat, but I am not sure it is. 
You told me that one of the problems that you 
had in mind at the time the July '71 policy change 
was made was this problem of the d-alers who sold to 
FLM not actually performing a wholesale function, right? 

A ‘ Yes, sir. 

Q And you said that in that regard Ford had an 
interest in encouraging the dealers in giving them 
incentive to do the wholesale function because it had 
certain elements of healthy dealership, in your view. 

A Yes, your Honor, 

Q Okay. Now, what I would like to know is this: 
Would you search your memory and tell me, either now 
or after lunch, if you recall any discussions within the 
Ford organization or betwecn Ford and its dealers during 
the period shortly before July 1, 1971 in which you 
were specifically addressing yourself to the question of 
the desirability or undesirability of having FLM perform 
the wholesale function which you preferred to have the 
dealers perform? Do you understand my question? 

A YO@S ) 2 'do. 

Q Now, do you recall any such discussions on 


that subject at all? 
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A I have no specific recall on FLM being the 


focal point of our decision. Our focal point was 


always intermediaries. 
My recall on FLM being in my mind is that 
if it was, it was way back. Our focus was on the 
intermediaries. 
Q What do you mean when you Say the focus was 
on intermediaries? 
A That's where -- that was where we were looking 


at this as the potential problem to us in being unable 


to control wholesalers -- 


6) I don't wane to artificially break the thing 
down, but I'm not so much interested right now in the 


control problem as this problem.which you described to 


me at some length about performance of the wholesale 
function, problem number two. Do you remember? 

A 36S. Ail right 

Q Okay. Now, I want to know what the discussions 


were within Ford, if any, about problem number two. 


A I can tell you my recall on that is we had 
discussions on the fact that the language -- 
Q Who participated in these discussions? 


A Typically this would be in a discussion where 


the activity heads would be together, where we were 
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looking at, you know, the whole broad concept of how 


we conduct ourselves on the wholesale incentive program, 


claiming procedure, et cetera. 

My recall is that the language of our policy 
did not carry out our intent of whole incentive. In 
other words, we had language -- we have really always 
intended that our language make it so that you only 


pay a wholesale incentive when the function is performed. 


All of our thrust was we have language that is not 
consistent with our intent. Our intent -- 

Q Was it anything specific that brought that 
problem to your mind? Was it FLM or was it other 
intermediary situations in other parts, Or wasn't it 
anything specific? What was it? 

A In 1969, FLM was one of the things that 
brought it definitely to our minds. 

Q Was there any other situation in any other 
kinds of parts that brought that problem to your minds? 


A The way our costs were going up, we suspected 


that there were other intermediary situations that we 


didn't know about. We just had a feeling that there 


was a lot of this going on, but we didn't know where it 


was. 


The intermediary problem relates to problem 
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number one, doesn't it, the control problem? 


A Yes. It relates to number one and two. 

Q What I want you to -- I've got to adjourn 
a little early, but I wish over lunch you would search 
your memory, and if you want to look over the documents 
you can, if they are any heip to you, but I would like 
to focus, unless it is just too artificial to focus 
that way, on problem number two again, the performance 
of the wholesale function, and I would like to have 
you tell me if you recall any conversations within Ford 
Or with anybody about that problem as it bore on the 
change of policy you ultimately made on July 1. 

I don't know what form it took and maybe there 


wasn't any discussion, but was there somebody sitting 


around and saying, "Well, here FLM is out there. They 


are performing the function of expert advice. We would 
rather have it done by our Ford dealers “"? 
Was there anything of that kind or anything 
else that went on in the discussions within Ford? 
Just you tell me -- you set your memory after lunch -- 
A Right. 
Q During the lunch recess. 
Right. 


THE COURT: We'll resume at 2:15. 
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MR. JULIEN: May I, before you recess -- 
THE COURT: I have got to go. Lamia Little 
bit late. We'll resume at 2:15. 
MR. JULIEN: I want to respectfully say, 
your Honor, that this kind of an interrogatory and then 


a lunch period in between doesn't serve the function 


unless he is instructed not to discuss this case with 


anybody. 
THE COURT: No. I really won't accept that. 


{Luncheon recess. } 
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Be OW Dee resumed. 


Ti COUPE: There is, gentlemen, a ruling 
On the Rose deposition, Plaintiff's Exhibit 110 for 
identification. 

wow, aS I understand the portion marked wy 
the defendants is page 141 throudh -- 

ih. HAC CRAVE: 147, your Honor. 

tile COURT tiroucgh 147, 

DO you Guject to all of that? 

Mk, JULILW: Yes, your lionor. 

tHE COURT: I will sustain the objection. 

So, 110 wi-l ve received just to tiie extent 


of the portions marked by the plaintiff on page 74, 


page 99, page 190, page 115, page 116. 


there wasn't any problem on the Rowlands 
deposition, was taere? 


Ha. JULILI: do problem raised tiere, 
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we aqreed on that. 
THE VCOURE:.) AL) eheint:. 
Okay, did you have anything further? 
RUDIRLCT LEAMIINAYION 
BY ch. te CRAGES 
Q During the luncheon recess, ilr. Rowlands, 
wnat have you done to refresh your recollection as to 
any discussions leading up to the change of policy in 
July. of 1971? 
A Well, I have in this envelope the material 
that was given me to prepare for a -enosition; in 
addition, one other document that was just aiven ta me 


this afternoon, and they relate to the period of early 


1970 througn mid 1971, and I read them with the hope 


of refreshing my meory, and that's what I did durina 
the lunch nour. 

THE COURT: What is your memory? 

THE WITNESS: I do not recall FLY veing 
discussed in any of our meetings on the subject of whole- 
sale incentive policy changes. 

OY sti COURE Ss 
Q Well, that really wasn't my question. 
You tell me what were the discussions. Just 


Start. Just tell me from beqinnina to end all the dis- 
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cussions you remember that you would classify as leading 


uo in any way to the July 1, 1971 change of policy. 
A Your Honor, I will do my best. They start 


b 8 9 aed OF oe 


Q ALL) Fight, start in. 2970. 


My recollection is that the first thing we 


came tO grins witn was the subject of an eligible part 
waere we said in our old policy that one Ford dealer 
could buy it from another Ford dealer who bought it 
from Ford Motor Company and that would be an eliaible 


part. 


and that j violation of your intent, 


No, that would be all right on our intent, 
wut we discussed the fact tnat it did not seem to we 
something we could administer because dealer A who 
wougit it from dealer B did not have a way of deter- 
mining whether dealer B woudht it direct from us. 

Q I don't understand the provlem, 

A ijayve I nave gone back too far. 

Q Wo, what was the -- who were you talking with 
an 1970? 

A Well, our meetinas involved activity heads, 


tnat would be princinally the peonle we talked with. 


934a 


mejw 4 Rowlands-redirect 6 30 
Uccasionally d talk with members of my staff. 

I would talk with legal counsel, 

BY MR. MAC CRATE: 


Q W i you identify activity heads? 


A Activity heads would be division controller, 
marketing manager, Supply and distriwvution manager, 
and myself. 
bY LHE COURT: 

Q All right, what was the discussion avout? 


Started telling me. 


Tne discussion had to do with tigitening up 


ightening up against what? 


The way it read was that an eligible part could 


that dealer A nurchased from dealer B provided 
B had purchased it direct. from Ford Motor Company. 
wnat was that that you wanted to tighten against? | 
A We caanaed it to read where dealer A had to 


Duy it direct from Ford Motor Commany. We eliminated 


aS an eliqible nart one he purcnased from another Ford 
dealer. 

Q Why did you do that? 

A Because there were audits where it was learned 


tnat dealer A bouqnt the part from dealer B, claimed 
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wholesale incentive on it, but dealer B had not bought 


tne part direct from Ford Motor Comnany. 


a) Okay. 
A And dealer A took the position, now did I | 
Know that? Your policy put me in an untenable position. | 
QO You deny the wholesale incentive to a Ford 
if 
| 
dealer selling to a Ford dealer? 
A This was an eligivle part where if a Ford 
dealer -- if dealer A purchased a part from dealer Bb, 


Claimed wholesale incentive on it but it turned out that 


dealer & did not buy tae part direct from Ford tacn 


that became an ineligible part so we eliminated as an 


eligible part one that a Ford dealer did not nuy direct 


from us. ‘That was our first chance. 


Q Okay, and there was discussion about that? 


A 


} 
i 


And why did you make that change? 


A We made that chance because it placed dealer 


A Ainoa 


untenable position where he really would not know 


whether dealer B had bought it direct from us or not so 


we decided we would eliminate the problem and just make 


it where he would buy direct from us. 


That he would 


certainly know of. 


There were other considerations naving to do 
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with those other five points in that communication, and 
the first meetinys I can recall were we were getting 
right down to qrips with another change -- 

Q The memorandum reading Defendants' Exhibit U, 
the one we looked at this morning. 

I believe that was U, your Honor, the one tnat 
and we talked avout point 4 this 

morninaqa. 

Q Right. 

A And thet in early or mid -- on, it would 
have been somewnere the first, second quarter (Of 1971: 
my recollection is alona about the Anril-May period, we 


then -- then we got serious about the chanae having to 


ao with the: sale vto intermediaries. 


Q What do you mean precisely by “sale to inter- 
mediaries"? 

A It's where our policy read that an eligible 
wholesale customer was one who purchased it for resale, 
and that term "resale" can apply to both a wholesaler 
and a retailer, and it was in that policy, your Honor, 
where it said, an eligible sale was -- let me rephrase 
that, 

It was in that policy where we said that an 


ineligivle sale was to a wroxer or to an intermediary 
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wno sold to an ineligible cuStomer. It sort of was in 
the spring of '71 it came to grips with that particular 
policy. 
Wow, in tiiat meeting, I can -- 

Q Do’ you recall a particular meetina? 

A where were many -- there would De pap 
culated, we would nave discussions occasionally when 
we had a policy to where it was fairly well formulated, 
at that point it would not ve Ur asual for the activity 
heads to get together on it. I cannot aive yOu specific 
dates. I just don't recall specific dates. 

Q f{ am not asking you for Specific dates, 


A PIN AAI: ko cae UE: recall during that period 


talking with legal counsel On the subject of paying 


waolesale incentive to mstomers Who did not in fact per- 
form the wholesale function, 
Q Who did you talk to? 
It was Bruce Kulp and possibly Bow SCOtt . 

Bruce kxulp and probably Bob Scott, where we Cis- 

On a number of occasions the problem of paying 
wholesale incentive wien the function was not performed 
and the problems this could cause us in our dual distributio, 
System, 


Q N11 rignt, you gave ine two names, sruce Kulp. 
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K-u-1=p., 
AAG BoD Score. 
S-c-O-tet. 
Q And you discussed ~-- and they were both 
lawyers workina for Ford? 
A COERTECE. 
Q And you discussed tie matters of naying 
wnolesale incentive discounts to parties not performing? 


A tae function. With specific -- I remember 


specific reference with Bruce Kulp paving to do with 


this as it related to our dual distribution system, 
dealer cnannel, and independent cnuannel. 
Q Now, that's that -- 
that number 3 issue we talked apout. 
Or number 2. 
it also 12S part of number 2. 


2 and 3 are -- 


They are really very mucn interrelated. 
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Q Tell me exactly what you said to Bruce Culp 
and Bob Scott and what they said to you. 

MR. JULIEN: I have to: object to that, Judge. 

COURT: What is the objection? 

MR. JULIEN: Communications between persons 
employed by the defendant certainly do not reach the 
level of competent evidence. What he says to his lawyer 
and what his lawyer says to him doesn't reach the level 
of evidence binding upon my client. 

THE COURT: Well, we have another objection 


from Mr. Mac Crate. 


| 


MR. MAC CRATE: Yes, your Honor. I am concerned | 


about the attorney-client privilege at this point. 

THE COURT: It is up to you to object. Do 
you object or don't you? 

MR. MAC CRATE: I feel that as to a general 
interrogation in this area about all communications 
between attorney and client I must maintain an objection. 

THE. COURT! Then you object. 

MR. MAC CRATE?) (IT (do. 

THE COURT: The thing is, I would think that 
Ford's purpose in making the changes probably are of 
some considerable importance, and I don't know whether 


it is conclusive, you know there are lots of things 


2 
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in the law that are determined without regard to purpose, 
but certainly purpose I would think would be something 
that here would be of some importance. 

MR. MAC CRATE: As to the particular inquiry -- 

THE COURT: Just a minute. I interrogated 
the witness about Ford's purpose and he mentioned to 
me the three problems. But I did not have from any of 
the examination of this witness really up to now any 
concrete evidence of discussions or communications backing 
up what the witness has told me about the purpose. 

The record is silent as of now as to evidence, 
actuai discussions or meetings or memos about the 
discussions leading up to this policy change and what 
they consisted of and how much they did or did not relate 
to FLM or how much they did or did not relate to crash 
parts versus other kinds of parts. All of that is really 
a big blank. 

I mean, if it is the intention of the lawyers 
to leave it as a blank, maybe that's what you want to do. 

MR. MAC CRATE: If I may state my position, 
your Honor, I have no objection to narrowing the 
interrogation on this point. But what I want to protect 
is the general relation of attorney and client, and I 


don't want to be confronted with the argument that I have 


SOUTHERN 01S? 4 CT COURT REPORTERS. U.S. COURTHOUSE 
tor.ry i@et MEW YO eR ON ©) F €hnn 


941a 


3 jgsr Rowlands = redirect 
waived the attorney-client privilege between Ford 
business personnel and their attorneys by allowing 


aN 


interrogation on this limited subject that your Honor 


was directing his questions to. 

THE COURT: I don't want to press you really, 
and I didn't mean to. I don't want to press you to 
waive the attorney-client privilege even on a limited 


subject. You are entitled to take the privilege. 


My feeling is that if the witness is willing 


to testify about the conversations on this subject, 


I wouldn't see that that would necessarily waive the 


general right to insist on privilege or the right to 
insist on privilege on other subjects. So, if you 
can be guided in any way by that, that's fine. 

MR. MAC CRATE: I will withdraw my objection 
to the particular question. 

THE COURT: Okay. 


MR. JULIEN: I would like to make my position 


THE COURT: Right. 


MR. JULIEN: First, I have contended throughout 
that their reasons for doing what I consider to be 
violations of law are by no means pertinent to our case, 


But, passing that for the moment, because of the position 
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we are in at the moment, your Honor's question addressed 
to what a lawyer says to him and what he said to the 


lawyer certainly does not reach the level of exemplifying 


what their intent is excepting to depend upon conversations | 


which are not binding on the other side. 
they are hearsay, they are not binding 
us, and they do not exemplify intent. What you 
to a lawyer and what he says to you I think is far apart 
from what intent would be if it were admissible here. 


THE. COURT: If I recall correctly, when you 


were interrogating Mr. Rowlands at the very beginning 

of the trial, you asked if there were any discussions 
leading up to the policy change relating to protecting 
Ford dealers from FLM in response to dealers' complaints, 
that kind of thing. The answer was no. So you asked 
about potential discussions, as you had every right to 


do because Ford is an opposing party. 


Of course, if Mr. MacCrate got .p and asked 
about discussions, I suppose he could be met with 
hearsay objections. I am in the middle, I am the Court, 
and so I am not clear whether I am really able to ask 


for the kind of testimony which you would be able to 


ask about, you being the opponent. 


But I am really wondering if it is a hearsay 
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MR. JULIEN: Let.me say -- 


THE COURT: I'm not asking him questions about 


conversations in order to find out the truth or falsity 


of the facts stated in those conversations. I am asking 


about conversations as they may bear upon Ford's intention 


and purpose. What is stated in those conversations 
would be either direct or circumstantial evidence of 
Ford's purpose. 


Now, is that really a hearsay problem? 


MR. JULIEN: Indeed, it is not only hearsay 


but it is incompetent. 
THE: COURT: Well now, wait a minute. 
MR. JULIEN: Let me say why. 


THE COURT: What is the hearsay? Let's 


just not rush with the hearsay. What is the hearsay? 
MR. JULIEN: First, this gentleman is reporting 
conversations not with anyone who is in an adversarial 


position or delegated or an agent of him. He is reporting 


an alleged conversation with another employee, who in 


this case happens to be a lawyer of Ford. That makes 


it hearsay. 
Secondly, as to its binding effect and its 


appropriateness -- 
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THE COURT: You say it makes it hearsay. 
You haven't explained why. I thought the hearsay rule 
was where a witness testifies Joe Jones told me that 
he waS walking across the corner of 57th and Broadway 
at five a.m. in the morning and it was raining. If 
you introduce that testimony, that out of court 
statement of Joe Jeunes to prove all those facts, of 
course it is hearsay. 

But there are lots of other uses of conversa- 


tions which are not hearsay, and I'm no expert but I 


am wondering if this at least isn't the kind of thing 


that i just posed. \ ta Lt? 


t 

MR. JULIEN: It might be close to it. Let 

why. 

Let us assume that he says, "I talked to Mr. 
Scott and Mr. Scott said it is perfectly proper to do 
thus and so.” That is hearsay. Mr. Scott has to come 
in. 

THE COURT: I won't be taking it to prove 
that it was or was not proper or that the FTC did or 
did not make a demand. I would be simply taking the 
fact of the conversation as having some probative value 


as to what Ford's purpose was, just the mere fact of 


the conversation. So I think I will overrule the hearsay 
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objection and I will let the witness testify. 
BY THE COURT: 
Q Okay. What was your conversation with Mr. -- 
Did you talk to Mr. Culp alone or did you talk to him 


with Mr. Scott? Was it a two-way meeting, a three-way 


meeting, or what? Or was it just a series of talks? 

A It was more than one occasion. On the telephone 
I recall, once in the office, most of the conversation 
was where he was more or less saying that he would like 


this policy change made. 


Q Who is "he"? Which one? 


A Mr.) Culp: 
Q Just tell me. You recall a specific phone 


conversation? 


A i recall conversations, your Honor. I am 
going back four years. 

Q All right. Tell me the best you can remember, 
and as specifically as possible, who said. what in 
substance. 


A In substance, Mr. Culp said paying a wholesale 


incentive to dealers who do not perform the function 
and having language that permits a dealer to sell a 
Motorcraft branded part to a wholesaler places the 


company in a very poor position with regard to aur 


SGUTHERN DiS15.; 
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functional discount structure as it relates to our 
independent channel. 

My position at the time was, being in sales my 
concern always is, I want policies, you know, to protect 
the company -- 

Q Just don't teli me what you want. I mean -- 

A Ali Fight. My conversation, then, was to 
the effect that I don't want to eliminate any customers 
unless we have to, because I want to maximize our 


wholesale incentive effort. 


At that time there were some kinds of retailers 
who do not have a shop, they do not do repair work. 
They are the type of retailer who would just sell over 
the counter to consumers but would not have a repair 
shop. So I recall having a problem that they were 
going to tighten the policy up to where I can do some 
business -- 
MR. JULIEN: I am not clear as to 
this is conversation or whether this is -= 
THE WITNESS: I am trying to give the best I recall+- 
Q You are trying to give the discussion. 
A Yes. I am trying to give you the way -- 


I think I've given you the way he was talking. What 


| 
{ 
| 
| 
| 
I'm trying to give you now is, I was taking a position | 


SOUTHERN DIS? ICT COURT REPORTERS U.S. COURTHOUSE 


947a 


9 Joar Rowlands - redirect 643 
of let's not get our language so tight that I eliminate 
certain retailers as being eligible customers. 
Q What kind of retailers were you worried about? 
A It would be a retailer who does not have a 
garage, who does not do actual repair work. The 
policy -- 
Q The kind of retailer who just sold parts. 


A Yes. 


Q TO an individual coming in who wanted to 
repair his own fender, say? 

A Yes. Or, again, in the total context of 
our policy, any cf our parts where a consumer would 
come in-- 

Q We are just talking about fenders. 

All right. A crash part. In other words -- 


Q There were people who acted as retailers who 


simply sold parts to the individual coming in, is that 


right? 

A There were retailers who did not have shop 
facilities associated with their store. 

Q All right. 

A And I did not -- I was concerned that our 
language would eliminate them as eligible wholesale 


customers and thereby restrict my sales. 
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ALD rrvant. 
That -- 

Q So what did Mr. Kulp say to that? 

A It got down to where basically we couldn't 
quantify that risk. We just did not have information 
to quantify what sales risk was involved, and the 
discussions led to where I pretty much agreed that we 
should go ahead and change the policy. 

Q Now, was there any discussion of the reason 
why it was difficult to the incentive allowance to 
dealers not performing the function of a wholesaler? 
Maybe you've aiiready toid me that, but -- 

It is as you put it. Number two and three 
become quite inter-related. 

Q Yes. But you tell me again, and even if you 
are repeating it, what was the discussion between you 
nd Mr. Kulp on that point? Was there any discussion 
as to the reason why it was difficult to do that, to 
give discounts to people not performing the wholesale 


function? 


A Well, just that it was inconsistent with -- 


it is just inconsistent with our policy to pay wholesale 


incentive when they perform t.i.e function. It was just 


inconsistent with why you pay wholesale incentive. 
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And he felt that, and 1 guess I felt also, that that 
was inconsistent, 

Q Did Mr. Kulp have some language drafted to 
change your directives Or whatever you call them? 

Did you go over specific language? 

A My recollection, your Honor, is that the 
language was developed by the Forward Plans Department 
and then cleared with him. 

Q This was before the Forward Plans Department 
had developed the language, is that right? 

A At the time of our discussions, yes. 

Q Okay. Mr. Kulp wanted some language to 
make it clear that an eligible customer was not someone 
who resold, isn't that basically it? 

A Not quite. He wanted the eligible customer 
to be spelled out in such a Way that it was absolute 


that that eligible customer was ij. fact a retailer. And 


that's why the language that had to do with repairing -- 


Q Which means he couldn't resell it. 

A Couldn't resell it to a consumer, 

Q Couldn't resell it to a retailer or to a 
reseller. 

A Well, our problem is that the retailer of 


course is a reseller also, 
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+ 


Q Certainly. (All sight, 


| 
| 
: 1] 
3 | A And what he wanted to do was make sure that 
| 
| that word "resale" applied strictly to that retail 
aH business that was reselling to a consumer. 


| 
‘ rl Q In other words, the eligible sale would be a 


sale by the dealer to a retailer. 


A Correct. 


| Q Okay. Now, was this discussion about crash 


parts or all the parts across the board? 


A All parts across the board, Motorcraft, 


Autolite, Ford brand competitive, and crash. 


13 i Q And these would be rules and regulations 


governing the sales by jobber wholesalers, right? 


a A This policy would apply to Ford and Lincoln 


ry 


Mercury dealers. 


But when it comes to Motorcraft and Autolite 


Q 


parts, you had some jobber wholesalers who weren't 


dealers, right? 


the warehouse distributor. 


A They are not our direct customers. They are 


customers of the warehouse distributor. 


Right. And so Ford doesn't give any kind 


Q 


of a discount to them at all. 


SOUTHERN DIS’ ICT COURT REPORTERS US. COURTHOUSE 


951a 


Rowlands - redirect 
No, 
Right. 
Our discounting to the distributor and then 
what he passes on from there is his business. 
Q SO you were dealing with the discounts to be 
given to the dealers acting as jobber wholesalers. 
A Yes, sir. 
Q And you were dealing with the kinds of parts 
solu directly by FMC to those dealers, obviously, right? 
A To Ford and Lincoln Mercury dealers, 
Q But were there any other kinds of parts sold 
directly by Ford to -- well, of course there were. 
In other words, there were many parts, including 


Ford brand parts, that were sold directly by Ford to 


the franchise dealers which they wholesaled, right? 


Not just crash parts. 

A No, that's correct. There were many other 
parts that they would wholesale. 

Q And that would include the Ford brand parts? 

A That was the 32,000 wholesale incentive. 

Q 32,000. 

A Yes. 

Q And do I understand Mr. Kulp was discussing 


with you the policy and language to be applied to all 
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those kinds of parts? 


A All 32,000 parts. 


Q Not just crash parts. 


A That's right, your Honor. 


Q Now, let me ask you this: If we go to other 
kinds of parts besides crash parts, to Ford brand parts, 
the Autolite-Motorcraft parts and so forth, were there 
people performing a function like FLM with respect to 
the Ford brand parts and the Autolite-Motorcraft parts? 

A We had in some audits come across intermediaries 
who were buying parts other than crash parts and moving 
them back to Ford dealers. 

Q But did you know of any instance in those 
other kinds of parts where there was somebody like FLM 
who was wholesaling the parts to independent body shops? 


A And you are qualifying that, buying from a 


Ford dealer?. 
Yes); Lam. 
And then selling to some other retailer? 
Yes. 
Not back to a Ford dealer. 
Q Right. 
A I don't know specifically of any. I'm sure 


that -- I don't want to deviate from the question, but 
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one of our concerns was that there were a number of 
such businesses that we did not have our hands on, didn't 
know what was going on. 
MR, JULIEN: I have to move to strike that 
answer. 
THE COURT: fotion denied. 
Q One of your concerns was that there were other 
businesses besides FLM in other parts -- 
A Yes. 
Q ~~ who were buying from dealers and then selling 
to body shops? 
A No. Selling to dealers. Selling to dealers. 
Q Selling to dealers. 
Our dealers. 
Q I have a continuing problem because I'm getting 
the impression that -- 


A I'm sorry about that. 


Q -- the overwhelming concern here was having 


these intermediaries act as intermediaries between Ford 
dealers. 


A That was a very definite concern, yes, sir. 
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And tiat you weren't really givina considera- 
to peonle doing what FLI was doing, that is, bona 
Selilnu to nody snops as distinct from rord dealers. 
Our concern was with the intermediary as an 
intermediary and our inability to really know what he 
was doing, whether ne was making bona fide sales or cir- 
culating it back into our dealers. It was the wnole 
subject of once the Ford dealer made a sale to an inter- 
mediary then our ability to know what was going to hapnen 
atter that was Sucn that we just lost control of our 
program, 
@) Li know we) went) over) this point. but Still) tne 
question exists. 
When you were concerned about not knowing what 
waS going on, you were concerned for a reason. You wanted 


£O Know something; Fight? That isn’t. a good way to puc it. 


If I'in concerned about an uncertainty on any 


subject, I'm not just doing it for poetic reasons; there 
1s something I want to know, riaqht? 
A Yes. 
Q Okay. 
And Ford, you, wanted to know something here 
that you felt you didn't have information avout, riqht? 


Wow, what was it you wanted to Know? 
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A We wanted to be able to walk into a Ford or 
Lincoln-iercury dealership and right within that dealer- 
ship determine was that part an eligible part and did 
it go to an eliaible wholesale customer, and do it rigiut 
at tne Ford dealership where we made the original sale. 

And we wanted to eliminate from our policy 

anything wnere it would be possible to pay an incentive 
where he didn't perform the function and then we couldn't 
determine what hapnened after that. 

Q And the ultimate thing that you were concerned 


about was whether this part was circulated to another 


Well, we are pack to the number one concern 


your Honor. 

Q I can't tell whether there really and truly 
Was a number 2 and a number 3 concern. That's what 
bothers me. 

A I guess I've done a poor job explaining that. 

Q We always get back, 1t seems to me, in the 
last analysis to the problem of the circulation to other 
Ford dealers. 

There is one point I failed to make 

Clear, 2° Ll Sry again. 


There are avout 900 wholesale distributors 
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that we sell Motorcraft and Autolite parts to, branded 
parts. We sell to them at a distributor price because 
they perform the distributor function of selling to a 
wholesaler. That price is lower than tne acquisition 
price of an identical part branded Motorcraft-Autolite 
gold to a Ford dealer after the Ford dealer collects 
wnolesale incentive from us. 

Now, He. Kulo's concer was tiat the Ford 
dealer who sells Part A to a wholesaler is exactly the 
same part as a distributor sells to a wholesaler. He 
can come and argue, "I performed tne distributor function. 
You only gave me a wh > acquisition price.” 

And Hr. Kulp felt that we were in a very 
poor position on it because <~ 

Q To deny nim the distributor price. 

A That's correct, because wy definition, and 
that is really the way we live in our industry is by 
definition, because py definition he did perform tne 
distributor function. 

very biq concern of Mr. Kulp's and 
it is the one he used very forcefully with me. 

Q Now I want to return aqain, and this of course 
related to all kinds of parts. Your discussion was not 
isolated to crash narts. You've made that clear. 


A fhat's correct, yes. 
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Q But was there in any of your discussions with 
dir. Kulp or Mr. Scott ever.the mention of FLM? 
A I don't xvecall. 
Q Was there ever a mention Snecifically of the 
New York area? Was there any mention of the New York 


area? 


A Your Honor, this goes back four years ,and 


when I try to recall what I mentioned, it is very 


difficult for me to give you a straight answer on that. 


Q I am asking for your memory. 


A My memory -- I don't recall specific discussions 
of PLM in the northeast in discussing our entire whole- 


sale incentive policies 


Q You've told me about Kulp. 


What discussions did you have with Mr. Scott? 


A I mentioned Mr. Scott because the two of them 


served our division and there was a point in time where 


you might talk to either one of them. So I mentioned 


Mr. Scott because it was sort of the transition point 
between one to the other, and I could have nad a dis- 
cussion witn nim. Tnat's why I mention I do not recall 

a specific discussion with him. But I do recall Specific 


ones with Kulp. but because of the timing, it is entirely 


possible that he and I could have laia discussion. 
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Now, were there any discussions leading up 


to the July 1 change of policy that you can recall on 


this subject aside from the ones you talked avout with 
and: lr. Scott? 
You mean discussions on wholesale incentive? 

Q Well, I know it is a kind of vroad question 

and I don't want to qet into every aspect of it, out I 
want to talk about, was there any discussion avout 
problems one, two or three aside from the ones you have 
mentioned to me? 

A Ves. During that period of carly '70) and 
throudh '71, wnat we are talking now, the majority 
our discussions at that time were now do we cnanae 

our wholesale incentive claiming system to tighten it 
up. Those discussions really took up more of our 
time than our discussions on the policy chanaes. 
Q In other words, just to make the forms better 
So fortn. 

A It was a rather massive change. 

Q Tne audits? 

A It was a total new approaci tothe wholesale 

incentive claiming, to literally -- 

Q But tnat was procedural. 


Procedural. Uut, again, it is nard for me to 
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senarate it from the whole subject because it was part 


of our whole effort to try to control these costs, and 


we really spent more time on the wholesale incentive 


claiming system and how to make changes, to make it 


more disciplined, than we did on those otner things, and 


I guess that's 
because it was 
On tc. 

TY; 


anythina else. 


why I'm having some difficulty with recall, 


such a bvlig subject; we spent so much time 


COURT: Okay. iI guess I don’t have 


further questions? 
JULIEN: Yes, IL have several. 
COURT: All fight. Go ahead. 


JULIEW: I have to look at tiese documents 


which the witness now says ne consulted to refresh his 


recollection. 


THE 


MR. 


needs look at 


THE 


Wk, 


COURT: What do you want to asx nim? 


JULIEN: AS a predicate to tiat I must 


what he nas looked at to ve ale to -- 


COURT: All rignut. Help yourself. 


JULIEN: ALL right, 


WCROSS EXAMLUATION 


JWULILN; 


Q This paper which is outside tue envelope you 


never saw vefore this luncheon recess? 
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I was copied on it. It was not in the material 
to refresh my memory for tliis case. It was 
Gils noon. 
Way that ve maried for 
cation so we know which one we are referring to? 


{PlAineLEE Ss Exhibre 3 was marked for 


gentlemen, tir. Kulp and .ir. Scott, 
ise counsel? For 
I'm not really sure of the term "in nouse.” 


They are employed by Ford Motor Company. 


©) With respect to any of these conversations 


tnat you now recall, were there any memos made vy you 
Zz , < 


or received by you from the lawyers after tne discussions 
were had? 

A i my recollection. 

Q Wasn't tiat the customary practice, tnat where 
you had discussed a legal matter with one of counsel that 
tiere would ve some memo reaching you on tie suvject? 

A No, that is not customary. 

Q Vell, m sk, is this today tae first 


occasion when you've veen asked to recall tiie conversations 
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which you ad with either Mr. Kulp or the other gentleman 
whom you mentioned, legal counsel? 

THE COURT: I don't understand the question. 
Wuat difference does it make? Are you trying to impeacn 
him? ave you got a prior instance when you asked him? 

“MR. JULIEN: No. I'm testing memory, if 
your lionor please. You have conversations here -~ well, 
I don't want to reveal my purpose prior to asking this 
kind of question, if your Honor please. I thinkit is 
appropriate -- 

THE COURT: I sustain the objection. 


MR. JULIEN: -- where a conversation nas veen 


cudgeled up some four years later without a memo, to ask 


when were you first asked about it. 

THE COURT: You could have asked him in the 
deposition. Did you? 

MR. JULIEN: My position is that conversations 
with lawyers would have no place here. Would I be opening 
the door by that sort of thing by myself asking that? 

THE COURT: Don't ask him if he was asked 
about it before. Let's not waste tim. 

MR. JULIEN: You miss my point entirely. 

Since it has been elicited, I have a right to test its 


veracity, do I not? And by doing that it is apprcpriate 
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to find out when for the first time any interrogator, 
the Court or counsel, asked hi. that question. 
THE COURT: Well, tiere is no objection, Dut 
I just can't -- objection sustained. Let's go anead. 
BY fl JULIE: 
1t the time you were having these conversations 
tiat you told us about with iir. Kuln, you had already 
had the 1970 audit with respect to FL’ and had made 
certain recommendations respecting it, had 
1970. That was in) the fall.of i9707 Tae 
discussions on this entire subject went on from the 
first quarter of '70 through the summer of “71. 
QO Well, -- 
A And I'm unable to pinpoint just what montns 
I might have had these discussions with Mr. Kulp. 
Q Can't you tell us whether it was in 1971 or in 
'70? Don't you nave a note which will refresh you on 
it? 
A No, I don't have a note. 
Q At any rate, when you were talking about 


retailers who may sell parts over the counter, you weren't 


talkina about crash narts then, were you? 


A Wo. Mostly on our mind would be Ford brand 


and Autolite, Motorcraft. 
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fe) Rowlands, crash parts are not sold over 
tue counter by retail stores, are they? 

A as a practice. 


Q told us before the recess that there are 


some 37,000 wholesalers of warts in this country. 
Did I get that correct? 
A Yes. 37,000 wholesalers of automotive parts. 
Q Is this some study which was madey your 
concern? 
A Th > source was represented to me as 
Bradstreet 


Q Please. 


Was tne study made by your concern? 


A By:our concern? You are speaking of Ford 


Motor Company? 
Q Yes. 

No. 
And whomsoever the study may have been made 
have it here? 
Do I have the study here? 
That's tne question. 
THE COURT: What study? 
MR. JULIEN: Study with respect to now many 


wholesalers of auto narts there are in this country. 


Rowlands-recross 
"HG COURT: ET don't recall any testimony that 
there was a study. 
was there a study? 
HR. JULION: He just said so. 
THE WITNESS: No. I said tnere was not a 
study. We did not make a study. 
You made no study. 
That's correct 
Of your own knowledge you do not know. 
A Of my own knowledge we did not make a study. 
Q Now, whatever figure there is for wholesalers, 
you including your franchise dealers in that total? 
A No. 
Or other franchise dealers of other companies? 
iO. 
Q And, incidentally, with respect to wholesalers 
of Ford crash sarts, there was only one that yo. knew 
of at that time that was independent of the Ford 
distributive system, isn’t that so? 
A wo my Specific knowledaqe. 
The answer is yes? 


Yes. 


Q Well, at the time that FLM was doing business 


as an cligible customer for the discount, did tnat cost 
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your firm anything additional in the way of overhead 
and help? 
to my knowledge. 
continuing right down to 1972, and 
even subsequent to '72, did FLM's procedures in purchases 
involve your company in any additional exp2nse? 
A After the policy change of '71 I guess tne 


answer would be yes in that we paid wholesale incentive 


on sales that were not in accordance with our policy. 

@) Well, let's put aside what you paid by way 
of wholesale incentive. I want to know whether you had 
any overhead costs apart from that engendered by the 
fact that FLM was purchasing at wholesale from your 
dealers, 

A None that I would be aware of. 


Q And wnen FLM was onerating under a code card, 
t g 


did that cause any additional overhead to your concern? 


MR. MAC CRATE: Just a moment. May I have 
tnat question. I didn't catch the first tnree or four 
words, 

(Question read) 

MR. MAC CRAFPTE: Under a code quide? 

Mn. JULIEN: Code card. 


THE COURT: I guess code number, Oajection 
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I wouldn't be a good person to answer 


So far as you know? 


So far as I 7 re Con knows) Lt) would 
have to do with denot costs that I'm not familiar at 


ald with. 


Q So far as you know, no information has ever 


reacned you to indicate that Ford was undergoing an 


additional cvernead because of the use of tne card vy 


FlM+ 15 that correct? 
Wotning like that has ever been discussed with 
@) And from your experience you can think of no 
additional cost engendered by the use of the card, is 
Coa correct? 
TUB. COURT: He already said no. 
MR. JULIEN: All right. 
Q In the granting of franchises to your dealers, 
Goes your company examine the locations which the 
franchise dealers intend to run their business at? 
A Yes. 
THE COURT: I thougnt you iad comnleted cross 


and I was certainly aoing to nermit you to ask questions 
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that were necessary to follow up my questions. 


MR.JULIEN: I have some of those too. 

TH COURT: I think this is just getting 
back into some cross that has nothing to do with any- 
thing I asked. 

MR. JULIEN: Well, your Honor, this does have 


to do with the figures given by him respecting how many 


dealers there are -- 
THE COURT: It isn't anything I' asked him. 
I just asked nim about some conversations. 


MR. JULIEN: No. That was vefore the recess, 


your lionor. 
THE COURT: Ali Sight. 1 see. This is about 
Mr. MacCrate's redirect. Okay. 
Q And is it the policy of your company not to 


permit one franciise dealer's premises to be too close 


to another? 


A We have a policy to cover a geoqrapnic area 
with a set number of dealers, and before one dealership 
would relocate to another location, yes, the company would 
have to approve such a move. 

Q And so, if there was an independent whole- 
saler, this miqht infringe upon some of the territory 
which a francuise dealer enjoyed? 


€ 


SOUTHERN DISTI.CT COURT REPORTERS, U.S. COURTNMOUSE 


968a 


Rowlands-recross 
MR. HAC CRAYE: Objection, your lionor. 
THE COURT: Sustained. Arqumentive. [t is 
oovious that they would ve in competition. 
8) bDurina the recess,after having listened to 


tue last question the Court put to you prior to the 


recess, did you confer with anyone at all wefore resuming 
tne stand? 

A Yen. 

) Wits, “om? 

Witt) Mr. MacCrate and Mr. 4olvert. 

Oo And a. to tne question of wnetner or not 
it shoulda Se ssid that FLI] entered into the verbal dis- 
cussions, taxing place in ‘70 and °"/1L, was that a Subject 
discussed by you with either of these gentlemen? 

A fhat was the subject of our discussion. 

Q These policy meetings which were had prior 
to the change of nolicy in July of 1971, do you lave, 


apart from iunaibit U, any others which either recite or 


lay out what is being discussed at those meetings? 


A Well, the discussion paners -- the folder 


tuat I used to refresh my memory this noon, jad, 
certainly, two or three documents that were discussion 
mg purnoses. 


'@) 
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refer to crash parts. 

(Pause) 

A Mr. Julien, to the extent that these deal with 
wuolesale incentive, you know, the wrole suwiect of 
wholesale incentive, they would automatically deal witun 
crash parts. So, I mean, I was starting to separate 
those that werekind of, you know, special crasii parts -- 

THE COURT: My, ‘ulien, whet are the references 
you want to direct his attention to? 

MR. JULIEN: Only those which lay out eitner 
tue agenda for or discussions nad at any of these policy 
meetings which predate the change of nolicy of July 1, 
1970. 

THE COURT: You have the documents. iaat i: 
it snecifically you want to ask him about? 

MR. JULIEN: Wy present understanding is 
that there seems to be no other record of such meetings 


other than Exhibit U, which is in evidence. If tnere 


is anythina else, I want the benefit of it. 


THL COURT: What is your question? 
Q The question is, are there any records showina 
the agenda or discussions at meetings other than Exhibit U? 
A Weil, there, Mr. Julien, these are discussion 


paners, They are not -- they are not to bs: construed as 
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an agenda. Associate this with meetings I think is 

probavly misleading. A paper does not mean that absolutely 

on this date or immediately following there was a meeting. 
In our meetings we typically will have a dis- 

cussion pan not unlike these formats. My concern in 


answerina y questi is I don't want to indicate to 


the Court that when one of these pieces of pnaner hit my 


desk that we immediately have a meeting or another 
one very shortly the : Sometimes there is a dis- 
cussion niece like this which there will not be a meet- 
to get our thinking going. 
there ever any discussion avout tne 
change in policy whic ould effectuate discounts given 
to independent wholesalers by your dealers? 
there 
COURT: i I He has given very 
I, don't understand the question. 
I am not talking about inter- 
Honor please. 
a unique wholesaler, isn't that so? 
A We have indicated I know of no other wholesaler 
of crash parts. 
QO Yes, 
Well, when you were talking about a cnanage in 
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your policy, was there anything said avout wiat would 
happen to this unique wholesaler? 
No. I've already testified to that effect. 
But you were aware at tiat time of that unique-- 
YHE COURT: Mr. Julien, we have had this 15 
or 20 or 30 times. 


Q That conversation that you had witn Ur. Kulp 


on the suvject of the distributor function, that again 


had nothing to do with crash parts, did it? 


A Yo the extent that it had to do with the same 
policy controlling crash parts, yes. And that it did. 


Q Well, you had no distributors in your line 


of distribution for crash parts, did you? 


A That's correct. 
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Q And when you were talking to Mr. Kulp on 
this general suvject, did you tell him tnat you aad no 
study which indicated that dealers were selling to 
dealers, or that intermediaries were selling to dealers? 
Did you tell him that? 

Tnis was the general knowledge, Mr. Kulp; 

we were concerred avout this. 


I am asking you whetner you told him; did 


I don’t recall specifically saying, we have 
dealers selling to -- intermediaries selling to dealers. 
Q At the time you were discussing this policy 


change, didn't it occur to you that you would ve elimina- 


ting this wholesaler FLM from a cempetitive position? 


i My concern <= 
Q Wo, please answer my question. 

A That was not on my min 

Q But didn't you realize that this would effect 
Fiii's commetitive position? 

A If I nad stopped to review everything, possibly 
yes, tir. Julien, wut I deal witi the United States, and 
my mind was taken up with the whole sunjects of inter- 
mediaries, not any specific one, two or tnree or so. 


@) Well, on the entire susject of all wholesalers, 
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if there were any others, didn't you and your associates 
discuss at all what effect this would have on the independen 
wholesalers? 

A No, we did not. 


Q You do anpreciate new, don' that this 


places them in a poor comnetitive position? 
MR. MAC CRATE: Objection, your lHlonor. 


FHE COURT: Overruled. 


You do, don't you? 

Yes, it would place them in a poor competitive 
nosition. 

MR. JULIE’U: Yes, sir. 


THE. COURT: Okay, you may step down. 


(Witness excused) 
THE COURT: Next witness? 


MR. JULION: Your "Nonor, may I call your 


attention to the fact tnat I have a pre-existing engage- 


ment wnich requires me to be in Hartford by 6:00 o'clock. 


THE COURT: All. right, we will recess until 


10:09 o'clock tomorrow. 
(Adjournment to October 8, 1974 at 


10:00 o'clock a.m.) 
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FLM COLLISION PARTS, INC., 
- against - 1a CLV. Tis 
FORD MOTOR CO. and FORD 
MARKETING CORPORATION. 
October 8, 1974 
10:15 a.m. 
(Trial resumed. ] 

JAMES R ROS E’, having been first 

duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. MAC CRATE: 

Q Mr. Rose, by whom are you employed? 

A The Ford Motor Company. 

Q Are you a direct employee of the Ford 
Company or the Ford Marketing Corporation? 

A The Ford Marketing Corporation. 

Q FOr wnat" per i0d-were-y Tew 
Sales Manager for the Ford Parts Division? 

A From May lst of 1970 until December 1972, 
vecember 3lst, 1972. 

Q Did you at any time tell Mr. Pollack of 
Atlas Lincoln Mercury that he could not sell crash parts 
to FLM? 


A Absolutely not. 
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MR. MAC CRATE: I have no further questions. 
CROSS -EXAMINATTON 
BY MR. JULIEW: 
Q Mr. Rose, in November of 1972, on the latter 


part of October 1972, did you have a conversation with 


Mr. Pollack of Atlas? 
A Yes, I did. 
Q One or more? 
A I believe there was more than cne conversation. 
One physical contact and probably one or more by phone. 
Q And those conversations were on the subject 
of FLM, were they not? 
A No, they were on the subject of the dealers 
reporting for incentives erroneously, which were not 
in accordance with our policy. 


Q I ask you, did you discuss FLM with Mr. Pollack 


of Atias? 


or, Yes. FLM was brought up. 
Q With respect to Atlas, wasn't FLM the only 


customer of Atlas concerning which you were conveying 


information to Mr. Pollack? 


A I wasn't conveying information to Mr. Pollack. 
As I saw it, he was conveying information to me. 


Q Had your purpose in going to see Mr. Pollack 
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been to inform him that incentive rebates for wholesale 
would no longer be afforded the Atlas firm on sales 
made to FLM? 
A : The purpose of my contact was to confirm 
what I had already been led to believe, 
Q I want to know -- 
MR. MAC CRATE; Let the witness finish his 
answer. 
Q I want to know what your purpose was in seeing 
Mr. Pollack. Was it to tell n that there would be 
no further wholesale incentive allowance? 
THE COURT: You didn't let him finish his 


answer. He was telling us what his purpose was. 


A i was led to believe that the dealership was 


reporting for wholesale incentives on sales to FLM. 
I was concerned that the dealer was not aware of our 
policies and was reporting falsely or erroneously and 
as such would have a financial exposure in the event of 
an audit. The purpose of my visit was to determine 
whether this in fact was taking, place. 

Q Did you say to Mr. Pollack, in words or in 
substance that, one, we are not going to allow you 
any further wholesale incentives o. your sales to FLM? 


Did you say that? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


ta * ° 


97/a 


Rose - cross 
No, I Gd not, 
Did you directly or indirectly indicate to 
Mr. Pollack that any further sales to FLM would not 
secure for Atlas the wholesale incentive? 
A I told Mr. Pollack that policy as it was 
outlined was such that FLM was not an eligible customer. 
Q Did you say to Atlas it would no longer receive 
incentive wholesale allowances on sales made to FLM? 
Did you say it? 
A I said they were ineligible. 
Q By that you meant there would be no incentive? 
Did you say it? 
A I said they were ineligible. 
Q By that you meant there would be no incentive 
allowances -- 


THE COURT: Please, this is such a waste of 


MR. JULIEN: Sir? 

THE COURT This is a waste of time. What 
would ineligible mean? 

MR. JULIEN: All right. Let's take his Honor's 
question. 


THE COURT: I am asking you rhetorically. 


Obviously, it meant that they wouldn't get a discount. 


me 
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What else do you have to ask this witness On cross? 
Q In addition to that, did you tell Atlas that 


you were going to charge back against Atlas previous 


wholesale inghhtne allowances afforded that company | 
On sales to * uM? 
7 | A I indicated that on any sales that were | 
8 | ineligible at any time the dealer was subject to charge 
9 back and on those sales mace to FLM which did not qualify | 
10 the dealer wasn't in danger of being charged back and 
1] probably would be as I interpreted the policy. | 
12 Q You didn't say, "probably". Didn't you say 
' 13 | to them, "We are going to charge back to you on the 
14 | wholesale allowances made. we're going to charge it | 
15 back 0 you and you had better get it back from FLM"? 
18 Didn't you say that? | 
7 A No, I did not say that. 
‘ 18 | Q Was a charge back made against Atlas. for | 
| FIM's sales which had earned wholesale incentives in 


the past? 


A 


Pardon me? 


Q Did you make a charge back to Atlas on FLM's 


sales? 


24 A 


To the best of my knowledge, no. 


2 Q 


Didn't you encourage Atlas to make a charge back 
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against FLM on these wholesale incentive allowances? 


A No, I did not. 


Q Didn't you thereafter, to insure that FLM 


would have to pay Atlas, try to arrange that no other 
dealer would sell the same items to FLM that it was 


attempting to purchase from Atlas? 


A Absolutely not. 

Q You had no interest in seeing that Atlas 
secured no recourse from FLM for these incentive 
allowances? 


A My interest was in seeing to it that I dia 


everything I could to assist the dealer who indicated 
he had a very real financial problem as a result of 


accounts receivables from FLM. 
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Q Wasn't the problem which you were assisting, 
a problem of getting back back the incentive allowances 
from FLM and didn't you, in order to assist them, see 
that other dealers were apprised? 
A Absolutely not. 

THE COURT: What was the financial problem? 

THE WITNESS: Mr. Pollack had indicated that 
when he took the dealership, he was led to believe that 
FLM was a good wholesale customer of the dealership and 
he had done business with FLM during many years. During 
the course of his dealership, I think that was in July, 
he had accumulated accounts receivable with FLM and he 
had a letter, I believe, from FLM that they had certain 
monies coming with regard to wholesale incentives, 
discounts and other things, I don't recall the details, 
your Honor, indicating their bill would not be paid 
until these amounts were forthcoming. 

THE COURT: So the problem was, in fact, that 
Ford had cut off the granting of the wholesale incentive 
allowance to Atlas on sales to FLM and that caused the 
dispute between Atlas and FLM as to what was owned 
between those parties. Isn't that the sui and substance 


of it? 


THE WITNESS: I believe that the accounts or 
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accounts receivable took place before my visit, your 
Honor. 

THE COURT: I am not talking about that. 
When was your visit? 

THE WITNESS: Late in 1972, I believe, October 
or November. 

THE COURT: Is it not true that at some time 
before that, stretching back into the summer, Ford 
had started to refuse or hold up the granting of 
wholesale incentive allowances to Atlas on sales to 
FLM? Hadn't that occurred? 

THE WITNESS: Not to my knowledge, your Honor, 
no. I would have no knowledge of the reports of dealers. 

THE COURT: You seem to have a knowledge of 
the financial problem between Atlas and FLM. 

THE WITNESS: Described to me by Mr. Pollack. 

THE COURT: Again, what did he describe to you? 

THE WITNESS: He said that he had monies 
outstanding in FLM and that he was concerned in the 
event they were an ineligible customer and he should 


be charged back for the allowances, that FLM would not 


pay the monies owing him and he was in a rather tight 


cash position since he just went into business, 


3 hpsr Rose = cross 
BY MR. JULIEN: 


Q As a matter of fact, at that time when you 


were discussing that matter with Atlas and pointing out 
that they could no ionger get incentive allowances on 
FLM Sales, Mr. Pollack said he wanted to conti ue his 
business with FLM, did he not? 

A He did not. On the contrary. 


Q Pollack told you that this was desirable 


business and he protested your saying that this customer 
was ineligible, true? 

A Absolutely untrue. 

Q Mr. Rose, I am gcing to show you Exhibit 32 
in evidence. You are the Mr. Rose who signed this 
report? 

A Yes, I am. 

Q Have you read this report -- 

A May I see it? 


Q Excuse me. Prior to taking the stand today, 


have you looked at this report? 


A Yes, I have. 


Q When? 


I saw this report this morning. 


And you read it through? 


Not. completely. I scanned through it. 
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Q Didn't you say to your superior, Mr. Rowlands -- 
that is your superior, is he not? 

A He is the seneral sales manager. I report 
to the regional manager. 

Q Didn't you say to him, after your conversations 
with Mr. Pollack, that Mr. Pollack could not accept 
the fact that these sales to FLM were nat eligible? 

Did you say that? 

A I believe I did. 

Q So that he wanted the company PGliicy to 
recognize FLM sales to FLM as eligible for the discounts, 
true? Isn't that true, sir? 

A Parcon me? I would say not in the context of 
what I meant by that comment. He was interestec -- 

Q Wasn't it you that proposed that Mr. Pollack 
seek recourse from FLM for these incentive allowances? 

& I indicated to Mr. Pollack that his relationship 
with FLM was his business and that any recourse he wont 


have would have to be between him and Mr. McKee. 


Q Didn't you propose that he seek recourse from 


I don't believe so. 
THE COURT: I have read this. What are you 


adding to what is in the document? 
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MR. JULIEN: I am attacking the credibility 


of the witness who is testifying -- 


THE COURT: 1f the document is contrary to 
what he said on the stand, I will read the document 
and consider the contradictions. It's in evidence. 

Q Didn't you propose to your own company that 
in order to help Atlas securities incentive rebates 
from FLM that other of your dealers be notified that 
FLM is not an eligible customer? 

A I believe I indicated there was a real danger 
that other dealers would be in the same position of 
erroneously reporting sales unless someone took action. 

Q That isn't what I am asking you, sir. I am 
asking you whether you proposed to Ford that in order 


to help Atlas secure these rebates from FLM, "Wa had 


better notify other dealers before FLM to put FLM in 


a position where it must pay rebates to Atlas"? Did 
you do that or not? 
A I may have proposed that. I'm not sure. I 


may have. 


# 
. 


Q Didn't you, in order to implement your plan, 
notify your depot to tell you about any dealer who 
seemed to be dealing with FLM? 


MR. MAC CRATE: Objection. There is no 
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testimony -- 
THE COURT: Overruled. 

A Did I notify the depot what? 

Q To let you know about any of your dealers 
seemed to be dealing with FLM. Did you do that? 

A Yes, I did. 

Q When did you do that? 

A It would be in the Fall of '72, November, 1 
qauese. 


Q Wasn't that after you had suggested to Pollack, 


"Get it back from FLM” and after you suggested to 
on, 


your company the way to help Atlas get it back from 
FLM is to make sure that they are not buying from other 
dealers? 

A May I have the first part of that question 
again, sir? 

Q Wasn't this notification to your own depot 
after you had proposed to Atlas: that it get back this 
money, the wholesale -- 

A I didn't propose that to Atlas. 

Q This language, from Exhibit 32, Page 2, "I 
proposed that Mr. Pollack seek recourse from FLM and 
that we would extend to the dealership a note payment 


for an extended period of time in order for the company 
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to maintain its policy withouth penalizing the dealership 
too severely", wasn't that your proposal? 


A That had to do with the amounts of accounts 


receivables that the dealer had outstanding, I believe. 
Q Well, just listen to the previous sentence. 

“I pointed out to Mr. Pollack that we understood his 

position but in light of the company policy, wholesale 


incentives on sales to this account could not be 


approved regardless of what appeared to be a precedent 


established by the former dealership. I proposed that 
Mr. Pollack see recourse from FLM." Isn't that what 
you proposed? 

A As I say, as far as the financial aspect of 
it, that was my understanding and I did indicate to 
Mr. Pollack that his customer was the only person he 


could liook to. 
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} 
| 
Q And then, didn't you tell Mr. Kowlands and Mr. 
Hughes, “I believe in order to assist Atlas Li in securing 
| 
} 


n il talked to Mr. Pollack and told Vogels that FLil would not 


| 
4 i 
| : : ; ; 

4 | a recourse for the incentive monies involved, tnat Mr. 
5 Vogels siould be informed that FLii is not an eliginle 
t | | 
| | 

; g | wholesale customer, and have taken this action by phone 

a | 
2 E on October 31. 
| | 
I | 
s ij Vogels was anotner dealer, riqht? | 
i | 
| 
9 || A That's correct. 
} | 

— Q You telephoned Vogels, the same day you nad 
F 
{ 
| 
| 


we an eligible customer, that same day, is that correct? 


n 


a 4 A That's correct. 


14 Q And you did that to help Atlas recover back its 


incentive allowances, true? 


6 |i A I did that to protect Parkview Lincoln-Mercury. 


THE 


COURT: Was Vocela dealer? 


i | THE WITNESS: He was a dealer-principal. 


i nee : , 
19 Q "I believe that in order to assist Atlas LM in 


securing a recourse for the incentive monies"-- that's 


what you said at tnat time. 


2» THE COURT: If he said it, what's the point 


of raisina your voice and going through all this? I can 


read. 


5 || fe) Wow, when you notified your depot to keep you 
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abreast of any dealer that was sellindg to FLM, you wanted 
to ve sure that those dealers too would ve aware that 
they could not get any of these wholesale allowances 
when they sold to FLH, right? 

A I had an obligation «=o wvecome aware of 
any dealers who were erroneously reporting, yes. 

Q You were talking about FLM, weren't you, when 
you notified the depot to advice you? | 

A Yes. 

THE COURT: Really this just mystifies me. 
Yae question of whether the policy was or was not illegal 
of course is tne question for the Court, »ut I would 
assume that if Ford estabiishes this nolicy, they will 
notify people of it. 

wow, tne question, if they do something peyond 
tnat, and say, don't sell to FLM at all, that's sometning 
else again, wut you are not gettine there at all. 

MR. JULIEN: They are policing it to this 
extent. They are settina un a system where Atlas is 
qoing to aet back the money and they are trying to arrange 
tnat no one else will sell to this man so Atlas can exert 
this kind of pressure upon him. -It's right in the record 
and tnis witness is denying it. And he was the progenitor 


Of Lt, 
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686 


THE COURT: If it is in tne record, if it is 
in that memo, I will read the memo, but Ithink there is 
a distinction between trying to let peonle know that if 
they sell to FLM they won't get the incentive allowance, 
and telling peopl<, don't sell to FLM at all. 

Now, the oridge from the first to the second, 
if you can cros3 that you have prove gsometning, vut if you 
Simpiy prove that this witness was going around and 
telling people of Ford's nolicy, you naven't proved a 
thing. 

MR. JULIEN: There was more to it. 


THE COURT: Let's qe* to more without repeating 


over and over and over the thing that isn't more. 

MR. JULIEN: Your Honor, I understood that 
witnesses other than the witness on the stand were to 
we excluded and they keen coming in. 

MR. iMAC CRATE: - We wili ve very nappy to 
exclude then. 

THE COURT: All right, all witnesses will we 
excused. 

Q Now, tue action tnat you were taking was to 


put pressure on FLM to negotiate a settlement with Atlas 


concerning the return of tne incentive allowances, true? 


A Awsolutely not. 
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What? 


Avbsolutely not. 


MR. JULIEN: Your Honor, I just call your 


attention to a sentence here, page 4 of Exhibit $2: Hr 


Rose's letter: 


"By taking this action, it is assumed that 


PLM will we forced to negotiate a settlement with 


Atlas L!! which will eliminate the necessity of tue 
new dealer takina a financial loss." 

Q And at tne same time it was you wao ordered 
pre-existent wholesale allowances tien due ve held up 


by your company, isn't that so? 


I believe that's true, yes. 


Wao was it that told you to call upon Atlas 
end of Octower or the Ist of November of '72? 
I welieve that was my decision vased on infor- 
mation tnat iad come to me tuat Atlas was still selling 
FL and was reporting for the incentives. 


Q You would know as far back as ‘69, '70 that 


Atlas' predecessor was doing tuat with respect to sales 
of FLM; you knew tnat, didn't you? 
A That's correct. 


THE COURT: So what? ‘69 and '70, a different 


nolicy was in effect. 
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You knew it in * 71? 
THE COURT: I think defense counsel ought 
to be alert and object on the grounds of relevance vecause 


I don't want to undertake ovjections cn wy own account, 


yut tue questioning so often is complétely unhelpful. 


a) You knew that suchsales to FLM were taking 
place in *71 too, didn’t you? 
MR. MAC CRATE: Objection, your Honor. 
THE COURT: Sustained. 


And in ‘72? 


MR. MAC CRATE: Objecticn, your Honor. 
THE COURT : Sustained. 
WR. JULILN: I wish to make an offer of proof. 


THE COURT: Tu.ere is ne reason for an ‘offer 


of proof. Now go ahead with your cross. 
vo you have any further questions of this 
witness? 


MR. JULIEN: Yes, I have. 


TH COURT: On what subject? Go anead and 


asx your questions. 

MR. JULILN: I don't mean to disagree with 
you, sir, but I have the feeling that from what we know 
avout this case that the record ought to ve complete 


with respect to tne pressures put upon Atlas and the 
ae ee A CO ANGLO ALE A 
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pressures put on FLM to attempt to secure recourse from 
Atlas against FLM. 

I think this is part of an antitrust case 
and the pertinent part to be brought into evidence. Tuis 
is the man who did it. 

THE COURT: Mr. Julien, there is a long memo 
or letter in evidence which you have in your hand, and 


in tne nalf hour or virtually nalf hour you have been 


cross examining this witness yeu have adduced nothing 


that is not in that memo. 

Now, you say that it relates to the credipvility 
of tuis witness, but what you do is ask nim questions 
that are answered by the documents lying in your nand and 


if ne says something different then you confront him with 


what is in tne memo. 

I just have to tell you that it doesn't help 
me. He was asked about one question of supstance on his 
direct, and of course I am interested in his credivility 
on that, but this kind of a thing you are doing to me 
just strikes me as a game, and I don't think it really 
nelps, it doesn't persuade me of anything on credibility, 
and I might as well let you know that right now. It is 
just an artificial exercise. You ask him something 


you know the answer to and then you see if his answer 
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varies from it. 

MR. JULIEN: Lxactly, that's wnat credibility 
is all apout, your llonor. 

THE COURT: I am the trier of the fact and 
I will tell you it isn't persuading me of anything. 

MR. JULIEN: All rignt. 

THE COURT: If you can get to the point tnat 
makes some noint, that is, if this witness -- if you have 
a document or a deposition or any otner device which you 
want to use to draw out from him facts that he did some- 
thing beyond enforce the well-known Ford policy or well 
known to us, that is, that he did something to try to 
nersuade Atlas or anybody else to not deal with FLM, 
then that's another swiject, but you are not even going 
to get to that subject as far as I can see. 

MR. JULIEN: I am attempting not to repeat 
what you already have in your deposition, and to some 


Extent =— 


THE COURT: iI don't question your -- 


MR. JULIEN: And in the exnibits. But I say 
to you as the finder of fact that it is a very fair 
inference tnat where a man, in addition to saying you are 
not going to get the incentive allowance and get it back 


from FL and I will go te otner dealers to put pressure 
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THE COURT: Argue that in your brief. It's 
all in that Exhibit 32. 

Okay, any redirect? 

MAR. MAC CRATE: No. 

THE OURT: All right, you may step down. 
Next witness. 

MR. MAC CRATE: Mr. McKee, will you please 
take the stand. 

THE COURT: There are no more Ford witnesses? 

MR. MAC CRATE: There will be Ford witnesses, 


but I have a brief interrogation of Mr. McKee. 


SP Sie Ban Mic bat Og) ae called as a 
witness, having been previously sworn, testified 
further as follows: 

VIRECT EXANIN 

BY -+4R. MAC CRATE: 

Q Mr. McKee, in addition to any arrangements 
that FLM may have with Pleasantville Ford, do you or Mr. 
Andidero have any individual business arrangements with 
Pleasantville Ford? 

A No, we do not have. 


TUL COURT: Who is the other name? 
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WITNESS: Andidero. 

COURT: Who is he? 

WITNESS: He is the president of FLM, 

COURT: He is your partner? 

WITNESS: Right, my partner. A-n-d-i-d-e-r-d. 

Q eitner you or Mr. Andidero personally 

realizing any income from the sale of crash parts, which 
is not reflected in the FLM financial statements? 


A No, we are not. 


THE COURT: The first question was avout 


Parkview. 
MR. MAC CRATE: Pleasa. tville. 
THE COURT: Pleasantville. 


Q Mr. McKee, I show you befendants' Exhivit CI 


for identification and ask you if that bears your siqnature? 


A It does. 

Q What is the document? 

A Tne document is a customers parts order to the 

Ford parts division. 

Q When was it prepared? 

A 9-30-74. Sorry, it is dated 9-27-74. 
September 27, 1974. 
Yes. 


THE COURT: Tell me again wnat it is. 
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THE eee It is a customers parts order to 
the Ford narts division. 
THE COURT: Executed by whom? 
YHE WITWESS: Signed by me on the Pleasantville 
account. 
Q bid you have in your possession at that time 
tne customer plate of Pleasantville? 
A Do you refer to the plate at the top of this 
particular paqe? 
Q That is, the impression in the upper right-hand 
corner. 
A No, I do not have that plate in my possession. 
Q Was the form furnished to you by Pleasantville 
Ford with that impression on it? 
A Yes. 
Q Was this order entered as a stock order or as 
a unit down order? 
A As a unit down order. 
THE COURT: What does that mean? 


THE WITNESS: A unit down order. 


THE COUR?: What? 


THE WITNESS: D-o-w-n, is an order placed on 


a daily basis as comnared to a stock order which is placed 


on a weekly basis. 
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Q vO you find on the document a notation “ship 
or cancel"? 

A Yes, there is. 

Q Is that an instruction or a notation made or 
given vy you? 

A Taat's an instruction by me to Ford Motor 
Company. If the part is not in stock to cancel it at 
tnat date. 

a) Is this a common practice of yours, to place 
orders on a ship or cancel basis? 

A Yes. 

MR. MAC CRATE: I offer Exhibit CI in evidence. 
COURT: Any objection? 


JULIEN: I don't know wnat it's relevance 


THE COURT: What's the relevance? 

MR. HAC CRATE: It relates, your lionor, to Mr. 
McKee signing a document on behalf of Pleasantville Ford, 
and indicates the manner in which this wvusiness in con- 


ducted by Mr. McKee, showing the nature of the relation- 


Ship between FLI1 and Pleasantville Ford. 


THE COUR’: That's also general. What does 
it show in the way of a relationship? What do I need to 


Know -- I know that ne still “wuys from Pleasantville. 


mae 
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MR. MAC CRATE: But ne signs here, your Honor, 
I submit, as a representative of Pleasantville Ford. 

DHE COURT: So? 

MR. MAC CRATE: His signature is right on this 
document. 

THE COURT: If Pleasantville let's uim sign, 
what difference does that make? 

MR. MAC CRATE: He is in the position of acting 
for Pleasantville, and the question is,what is the 
function that this dealership -- strike dealership -- 
tnat this company, FLM, performs. 

iiere, Mr. McKee is acting as the agent for 
Pleasantville Ford. Ile is signing for Pleasantville Ford, 
and Isubmit tnat tnat -- tnis document is direct evidence 


of how FLH functions. 


MR. JULIEN: If that's what he contends, I 


eoject fo it. It doesn't prove that at all. 


GH COURT: Well -- 
MR. iMAC CRATE: I am entitled to aave it in 


the record. 


, COUR’: I will receive it. OUvjection over- 


(befendants' Exhibit CI was received in 


evidence) 
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Q Now, when you order on e “ship or cancel" basis 
and the part is not in stock at Teterboro, what do you 


do at tnat point? 


MR. JULIEW: I think this is wholiy immaterial, 


your Honor. 
THE COURT: Overruled. 

A At that point we take out the items whicn were 
not in the Teterbgro warehouse, we tnen rewrite them on 
anotner order, similar to what you nave in your nand -- 
each one of them by the way is quoted with an order number 
SO we can segregate the num-ers from Pleasantville and 
we segregate those items or the items not in Pleasantville, 
order from whatever depot they are available from, to 
the FLM address. 

Q And you placed a second order on the basis of 
What i656 known as "Bill to” ,"ship to" that is bill to 
Pleasantville, ship to FLM, is that correct? 

A That's correct. 

Q Do you, in addition to placing a second order 
with Teterboro seek the parts from other sources? 

A Only in an emergency; in other words, if we 
have a car which is strictly an emergency and it must ve 
got out now. In that case we seek the part. 


Q And from whom do you seek the part? 
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Any Ford dezloc in the area, 


How do you selec the Ford dealer to whom you 


A Anyone, we just dial any ~~ we have a pretty 
general knowledge of which dealer will stock a given 
item, so if it's Lincoln-Mercury we call Parkview Lincoln- 
Mercury, we call otner nearest Ford dealer and then so 
on. in other words, we keep in the geographic «ea. 

Q Would you define that geoqraphical area. 


A Geographic area I mean lower Westchester and 


vo you ever ouy from junkyards? 


No, we did not. 


Is that an alternative source of parts? 


MR. JULIEN: I object to it, since he is not 
employing it, what difference does it make? 

MR. MAC CRATE: I believe from this witness' 
experience he can tell us if that is an alternative 
source. 

JULIEN: I object. 
COURT: Overruled. 
we do not buy from junkyards. 
is it an alternative source? 


FLM, no it's not. 
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Q But for body repair shops is it an alternative 
source? 
A It would we for body renair snons. 
Q When you make these emergency purchases to 
wniich you nave referred at what price, and what terms 
do you make such purchases? 
MKR.JULIEN: Object to it as immaterial and 
irrelevant. 
THLE COURT: Overruled, 
A Generally on a ten percent over dealer cost 
and a 30-day payment arrangement. 
THE COURT: That's the term to what? 
THE WITNESS: On an emergency order, your 
Honor, we would call the nearest Ford dealer and normally 
he will cnarge us ten over cost, on a 30-day oasis. 
Q Mr. iicKkKee, can you give us any approximation 
of the numer of emergency orders you place in a week? 
A Will you define the question a little closer, 
when you say emergency orders you mean vlaced on otner 
Ford dealers or on Ford Motor Company? 
Q On other Ford dealers. 
A Only other Ford dealers? I would say maybe 
tnree or four a week. I don't really know. 


o It's in resnonse to narticular requests of 


SOUTHERN OISTRICT COURT REPORTERS, U.S. 


mejw 16 McKee-direct 
body shops? 

A Well, a part where the customer is in really 
in dire need of the car immediately, we will try immediately | 
regardless of who he is or what he needs. You know, we 
may even call one per day, but © don't think it would 
average more than one a day. 

Q Now, there has been testimony, iir.AcKee, that 
tnere are 10,000 crash parts. How do you select which 
of these you will stock? 

A Actually by the movement of the part, by the 
number of calls we are getting for the item, and from 
the experience of knowing from lookina at a car exactly 


wnat will smack up in a crash. 


Q Now, approximately how many different parts 


do you stock? 


A I naven't the faintest idea. 


2) Can you give us any approximation of how inany 
different models of cars which you stock? 

A We are covering every model vack to, I could 
say wack to '65, but we are not covered completely for 
‘65, '66, '67, but we are covered from ‘68 up. 

Q That you have some parts for models from 1968 
on, is that what you are saying? 


A Yes. 
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But by no means a complete line for each model? 
Well, we would have complete coverage for the 
late models on the front end damage but not complete 
coverage on rear end damaqe. 

Q And how many items are there for tine front 
end damage, just so that we have a notion of the kind of 
stock that you are carrying? 

A It would be impossible for me to enumerate 
them. You know, when you go into front end damage you 
are talking of a bumper which may in some cases, a Ford 
bumper bracket may in some cases have two so now you nave 
three items to put a bumper on one car compared to five 
or six on another car, you may have a grill with three 
or four brackets whereas on one car it might not have any, 
so it's difficult to enumerate how many parts would hold 
a particular grill on a sar. 

Q Are you Speaking, however, of 50, 100, 200, 
something in the order of 500? 

A Let's say we are stocking all the items whicn 
we consider necessary to repair the front end of an auto- 
mowile in the Ford range of course. 

Q Can you give his Honor any approximation of 
how many parts tnat would be? 


A I wouldn't try to quess it. 
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Q Now, does the fact tnat a part is incentive 


bearing effect your decision as to whether or not you 
stock that part? 


| A No, it has no effect on it whatsoever. 

| Q bo you stock crash parts for compacts? 

A Yes, we do. 

(9) To your knowledge, are there or have there 


been any otner businesses in the New York metropolitan 


area engaged regularly in the purchase and resale of 


A I believe there was one other. 
Q Can you identify that for us? 


A That would be Bernard's Auto Parts wut in a 


different category because Ibelieve at no time did he 


crash parts from Ford and Lincoln-Mercury dealers? 


ever have an inventory of parts. 
Q Were there any otier distinguishing features _ 
his pusiness, Bernard's business, and FLM's business? 

A The only distinguishing feature Ibelieve is 
that he does not maintain an office, that he picks up from 
any given dealer anywhere in the area and delivers directly 
to the customer from the dealer. 

THE COURT: Where is Bernard's located? 


THE WITNESS: It's in the Bronx, your Honor. 


I would not know the correct address. 
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THE COURT: I guess that is tue first mention 
of anything approaching a competitor of FLM, so let's go 
into that. 
BY THE COURT: 
Q How lonq have they been in vwusiness? 


A I would say ne's been in business since 1949 


And he deals in crash parts? 
A Actually, I am not fully aware of wnat ne deals 
in, but at one time I did supply him in the dealersiip 
I worked in, so I was aware he was Supplying crash parts 
to some body snops. 
Q And you don't know wnether he geals in other 


parts in addition to crash parts? 


A I have no way of knowing. 
Q bo you know whether he deals in crasn parts 
other tnan Ford cars? 


A I would not knew. 


Q And you don't believe he carries an inventory? 


A Wot that I am aware of, 

Q He just buys from sources he can get the parts 
from and then sells to body shops? 

A Correct. 


Q voes ne go to Teterboro and pick up parts at 
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that depot or similar depots? 


A Not taat I am aware of, 

Q And do you know waat financial terms ne gets? 

A I have no way of knowing whatsoever. 

Q bo you know anything about tne volume of 
business he does? 

A None. 

(2 boes ne buy from one Ford dealer and then 

to another Ford dealer? 

A I would not know. 

Q Is he still in business? 

I have not seen tne man in many years, so I 

can not say for sure. 

Q When was the last time you neard of Bernard's 
Auto Parts? 

A The last time -- well, let's say the last time 
I nave seen the man I think was three years ago. 

Q That was the last time you heard of him being 
in business? 

A Actually, I have one customer who calls me 
up and jokingly says, "Is this Bernie?" every day. 

Q Aside from that, though? 

A Aside from that, no, I dado not. I would say 


the last time was three years aqo when I saw him at a 
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particv ur vod: shon. 
THE COURT: Let's proceed. 
BY MR. MacCRATE: 
(9) Mir. UcKee, FLM does business in parts other 
than crash parts, does it not? 


A Well, if you are getting into the definition 


of what is a crash part, this is something like we do 
other -- we do business in parts which Ford iUotor 
Company may not consider crash parts, if tnat's the 
question you are asking. 
re) Can you give us any approximation of the portion 


of your business that is in parts other than what Ford 


classifies as crash parts? 
A I consider all our business to be crash parts. 
Q Well, do you inciude in the parts tha: you buy 
and resell any Ford-branded parts? 


A Yes, I would say so. 


Q Any Autolite or Motorcraft-branded parts? 

A Yes. 

Q From whom do you purchase such parts? 

A From Ford Motor Company, or throudh the dealey, 
through Pleasantville Ford at this particular moment. 


Q Can you give us an approximation of how many 


customers FLM served in each of the past three years? 
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I would say approximately 230. 
THE COURT; Over what period of time? 
Just what was your question? 
MR, MacCRATE: In each of the last three 
years. 
THE WITNESS: .I would figure 230 per year. 


general. 


Q Would that be in general the same numer in 
each of the years? 


A Right. It's held pretty close. 


@) Where are they principally located? 


A Basically Bronx and lower Westchester. 

Q Do you have any rule as to the distance 
from Yonkers that you will attempt to sell or serve 
cusomers? 

A yes, we confine ourselves in an area which 


can be covered economically by our drivers. 


@) And how do you define that area for practical 
application as you are conducting your business? 

A For practical applications we go as far north 
as Port Chester, come across by White Plains and down 
through Dobbs Ferry. We consider that the general area 
which we cover, north. South, we come as far down as 
the Hunts Point in the Bronx. 
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Q Do you arrange for telepnone listings in par- 
ticular classified directories? 

A At one time, originally, when we started, 
we were listed in all the directories, all the directories 
in Westchester, all the directories in the Bronx, and 
also in the Manhattan directory. 

Q But you haven't continued that? 

A We haven't continued that general listing. 


Q Included in the parts that you stock and sell 


are such items as headlights? 

A Yes. 

Q And filters? 

A Oil filters we do not normally stock for sale; 
we stock them for use of our own vehicles. 


Q Are headlights considered crash parts by tie 


A Yes. 
Q Who are the manufacturers of headlights, if 
you know? 


A I would not know who manufactures them for Ford. 


| 


It is a competitive item though, is it not? 


A headlamp? No. A headlamp is not a competitive 


A headlamp is not a competitive item? 
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No} csar. 
Waat trade name do the headlamps vear that 
you market? 
A I believe you you could define what you mean 
by the headlamp--I believe you are referring to 
tne sealed beam not to the headlamp. 


Q Well, take the sealed beam first and if 


you would identify tne trade name that appears on lamps 


that you sell? 
A On the sealed beam itself, I believe normally 
it nas been GE, I believe. I don't look at these 
thinas. I sell a part number, really, not a part. 
I really sell a part number which fits a given 
part of an automobile. In many cases I don't even see 


the part. 
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Q You distinguished between a sealed beam and 
a headlight? 
A Yes. 
What do you include in a headlight? 
It's not what I include. It's what Ford Motor 
Company included. In a headlamp, they normally include 
the base of the headlamp, retaining ring and the sealed 
beam retainer and the spring and usually a couple of 
adjusting screws. 
Q Do any of those ite bear a trade name? 
A Not that I'm aware of. 


Q One question regarding your business with 


Central and Atlas. Under your arrangement with Central 


and then with Atlas, did you then take credit in making 


payments to Central or to Atlas for wholesale incentive 
for which the dealer had not yet filed a claim? 

A The incentive was taken and written on the 
statement by the dealer. I would not know if he had 
already filed his claim at that point. 

Q Did you not prepare the documents upon which 
the claim was ultimately filed by the dealer? 

A Yes, we prepared them. 

Q Did you not send your check to the dealer 


with those claim forms? 
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A No, I don't think the check was mailed at the 
same time as the claim forms. I would not be positive 
of it, I doubt it very much that we would mail the 
check at the same time. 


Q At no time in the course of your relationship 


with Central? Would that have been true? 
A If the check was included with the claims 
forms, it would probably not be in the total amount of 


the statement. It would be in an amount which we thought 


would reduce the payment at the end of the period of 


30 days. 
Q And you would take credit for the wholesale 
incentive that you thought the dealer might ultimately 


receive? 


A Only after it had been removed from the statement 
by the dealer. In other words, the dealer's statement 
would show the total amount of purchases incentives. 

Q This was whether or not the claim had gone 
into Ford at that time? 

A Yes, but I wouldn't know if the claim had 
gone to Ford. I would have no way of knowing if the 
dealer had made the claim to Ford. 

MR. MAC CRATE: I have no further questions. 


MR. JULIEN: NO questions. 
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THE COURT: You may step down. 
Next witness. 
{Witness excused, } 
C-H-E-s fT E.R HACK EWIC 2 , being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. MAC CRATE: 


Q Mr. Hackewicz, by whom are you employed? 


A I'm employed by the Ford Parts Division, the 


Ford Motor Corpcration. 

Q Of the Ford Motor or Marketing Corporation? 
Ford Marketing Corporation. 
\ Q In what position? 


A As the distribution center manager in Teterboro, 


New Jersey. 
Q How long have you been in that position? 
A Since May 19€.. 

| Q Would you explain your responsibilities in that 

| position? 
A Essentially, I had a facility comprising a 


half million square feet in which automotive parts are 


dealers and war?house distributors. 


s FF: @ 


} 

| 

| 

| received, stocked and distributed to franchise Ford 
Q For what activities at Teterboro are you 
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responsible for? 

A Essentially for the administrative activity, 
office operations which includes order processing, 
the warehouse operations which is the physical aspect 
of the parts and picking orders and lastly, the traffic 
operations which handles the transportation of the 
material to the respective dealers that order then. 

Q Would you identify what types of orders you 
vk ey 

A There are essentially three types. The 
stock order, the unit down order and critical order. 

Q Would you briefly describe each one? 

A The stock order is an order which can be 
submitted by the dealer weekly, once a week on a 
prescribed date. It usually comes in the form of a 
stock order pad ané@ carries a 5% discount. The order 
is shipped within 72 hours of its arrival at the 
distribution center. The unit down order is an order 
that can be placed daily without limit. In other 
words, more than one order can be placed per dealer 
per day. It is priced at dealer net and shipped the 
next day after receiving the order. The critical 
order is an order that is shipped the same day it is 


received and carries a 10% surcharge above dealer net. 
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Q I show you Defendant's Exhibit CI. 
familiar with that type of “-rm? 

A Yes, I am. 

Q Is that particular form usable for other than 
a unit down order? 

A Yes, it can be used for a stock order. 


Q Are supplies of this form available to Ford 


franchised dealers? 


A Upon reqest, yes. 
Q Are those requests made to your depot? 
Yes, they are. 


THE COURT: You say that is a unit down order? 


| 
| 


THE WITNESS: Yes, sir. 


THE COURT: It can also be used for a stock 


order? 
THE WITNESS: Yes, sir, the form 10. 


Q What specifically controls whether an order 


inanimate 


oe 


qualifies for a stock order discount? 

A It has to be submitted weekly on the day 
prescribed and so identified by the dealer. 

Q The day prescribed for that dealer? 

A Yes, sir. 

Q I show you a pad and pages from that pad 


which have been marked Defendant's Exhibit CJ for 
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identification, and ask you if you can identify that 
material for us. 


A The pad is our current stock order pad, sent 


to the dealers upon request, and I presume the pages 
are those in the beginning of the pad. 
Q Would you identify what the pages are? 
MR. JULIEN: Is this an exhibit in evidence? 
MR. MAC CRATE: I would like to offer it in 


evidence and am laying the basis of it. 


MR. JULIEN: You have a copy? 


THE COURT: Let's not have a conference. 
Is there a question? 

MR. MAC CRATE: I have asked the witness to 
identify the pages that are a part of Exhibit CJ for 
identification. 


MR. JULIEN: May I inquire of counsel whether 


we have a copy of this so I can follow what is going on? 
MR. MAC CRATE: I have seemed to have handed 


multiple copies to the witness. 


{Handed to Mr. Julien.) 
A The first page is apparently a reproduction 
of the -- the page I am holding in my right hand is 
a reproduction of the first page in the stock order 


pad. It's identical. 
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Those are the general instructions? 


Yes. The second page gets to the detail 


use of the pad. The pad comprises strips labeled 1 


through 4. This is for four weeks! worth of ordering. 


In other words, the pad is in a sense the 


four-week pad. The dealer will tear off the strip for 


the first week and attach that to the strips onto which 
he has ordered specific parts on the succeeding pages. 
This provides the identification of the dealer, his 
code and any other information that May be pertinent 
to shipping. 

Q I believe you will find, Mr. Hackewicz, the 


third page is a page picked at random. 


A Yes, identified as Page Al, which at the 
very beginning identifies the part numbers listed in the 
stock order pad. The stock order pad comprises 
approximately 19,000 different part numbers which are 
a combination of Class A fast moving parts, and some 
Class B parts, which is slow moving. 


MR. MAC CRATE: I offer CJ in evidence. 


MR. JULIEN: I have no cbjection. 
THE COURT: Received. 
[Defendant's Exhibit CJ received in 


evidence. } 
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1918a | 

| 

Q Mr. Hackewicz, have you at my request investigate 

whether Pleasantville Ford is presently using the form 
of order, stock order pad about which you have just 


been testifying? 


A Yes, I have. 


What did your investigation disclose? 


MR. JULIEN: I don't see the relevance of this 
with respect to our plaintiff, what this party is doing. 
It is not binding upon us. 

THE COURT: What is the relevancy of the 
particular pad? 

MR. MAC CRATE: The question was earlier 
raised, your Honor, as to the availability of the stock 
order discount to Pleasantville in connection with 
purchases made for FLM to fill FLM's requirements and 
I believe we can show what has been the experience with 
respect to the use of the stock order by Pleasantville. 


THE COURT: Is the stock order discount 


available to Pleasantville for any orders Pleasantville 


places on the stock order form on the prescribed 
day with a request that an order be filled 72 hours 
later? 


THE WITNESS: The 72-hour provision is 


automatic. 
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THE COURT: Is that direcvunt under those 


circumstances available to such orders placed by 


Pleasantville? 

THE WITNESS: Yes. 

THE COURT: Isn't that the end of it? Is 
there any question about that? 

MR. JULIEN: I didn't understand that was 
the issue at all. 

THE COUR‘ I don't understand that is in 
issue. If that's the point of putting in CJ, let's 
take it out. 

MR. MAC CRATE: It goes beyond that, your 
Honor. There has been a connection with the damaged items 
this question laid, and I want to put to rest -- 

THE COURT: It is now at rest. Is that the 
only point of CJ? Let's strike CJ then. 

MR. MAC CRATE: Your Honor, I would like to 
ascertain from this witness whether this form of stock 
order pad is being used by Pleasantville. It is an 
available form. 


THE COURT:: So? 
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MP. MAC CRATE: If it is not being used by 
Pleasantville, it seems to me to destroy any contention 
that FuM nas been deprived of availability of stock 


order discount. 


MR. JULIEN: It isn't being contended by the -- 
THE COURT: I assume now that Pleasantville 
Ford could, if it uses the right procedures, get the 
stock order discount. In dealing with the damage, 


I think I ruled the matter of the stock order discount 


is a matter between Pleasantville and FLM and there 
is no evidence that Ford deprives Pleasantvilie of 
that. We are wasting time. I am going to strike 


Exhibit CJ. Let's go onto something else. 


Q Mr. Hackewicz, do you also receive orders by 
means other than the two types of orders that I have 
questioned you about? 

A Stock orders or other type orders? 


Q Do you receive orders for parts in any other 


manner? 
A Yes, we do. 


Q What are those other ways in which you receive 


orders? 


A Direct telephone calls placing orders to our 


phone order clerks, recording of orders and electronic 
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secretaries, written orders such as this exhibit 
{indicating]. 

Q Would you just identify it? 

A I believe that's CI and lastly, we have a number 
of dealers who have a computer terminal that permits 
them to place orders directly into our computer. 

Q I show you Defendant's Exhibit CK for 
identification and ask if you can identify that document. 

A Yes, I can. 

Q What is it? 

A It is an order phoned into the phone order 
clerk on September 25th, 1974, identified as Pleasantville 
Ford, Code 3777, with the request to ship FLM collision 
parts in Yonkers, New York. The order comprises of 
24 line items. It is a unit down order. 

THE COURT: What is the date? 
THE WITNESS: September 25, 1974. 

Q By whom is that document prepared? 

A This particular document was prepared by a 
phone order clerk who took the order over the telephone. 
It is subsequently key punched, was key punched and the 
data placed in the key punch card, that is, the data 
identification, the ty pe of order, the date, the part 


numbers,quantities of each and the cards are subsequently 
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introduced onto the computer for the preparation of the 


shipment. 
Q For the preparation of -- 
A For the shipping document. 

MR. MAC CRATE: I would offer into evidence 
Defendant's CK. 

MR. JULIEN: No objection. 

THE COURT: What is the point? I get mystified 
by the relevancy of those order forms. What is the 
relevancy of CK? 

MR. MAC CRATE: Your Honor, I wish to trace 
the order through the shipping and through the invoicing 
so that we have a record of just how this process 
operates because that is fundamental to any understanding 
of the overall record that has been made here in this 
last week. 

THE COURT: In what way? There is no contention 
that FLM is unable to buy from Pleasantville at terms 
set by Pleasantville and I assume if that can be done, 
then there is a procedure for making orders known to 
Ford and fulfilling the orders. Otherwise, there wouldn't 
be any volume of business at all, there wouldn't be 
any sales. That isn't an issue in the case. For me to 


hear about the mechanics of the orders, I haven't the 
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foggiest idea how that's going to help. 
MR. MAC CRATE: Your Honor, among the documents 
that have been marked by the plaintiffs as Plaintiffs' 
Exhibit 102, there were contentions made with respect 


to that document, I challenged its introduction, and 


the only way that the nature of that document can be 


understood is by -- 


THE COURT: What is Exhibit 102? Let me see 


MR. MAC CRATE: I misspoke, your Honor. It 
is 103 to which I would like to “irect the Court's 


attention. 


THE COURT: This is a customer request for 


credit or return parts and accessories. Before we 


get into a long history of order procedures, what is 


the contention you made on the basis of this document, 


Mr. Julien? 
MR. JULIEN: This was one of the several 


things which I had offered to show the indirect purchaser 


relationship between FLM and Ford. 

THE COURT: What is your intention? This 
document is dated what, February -- 

MR. JULIEN: February 1973, and it indicates 


this transaction directly with FLM collision parts. 
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THE COURT: What transaction directly? 
MR. JULIEN: A rebate, return for failure 
to deliver a particular part, and both in the marking 
and in the handwritten part it is FLM collision parts 


to whom that return is both directed and ::ade, and this, 


ak : 
your Honor will recall, was a document emanating from 


Ford Motor Company. 

MR. MAC CRATE: Your Honor, I will point out 
there is something blocked out in the right-hand corner. 

MR. JULIEN: That doesn't change the purpose, 

MR. MAC CRATE: The witness can identify very 
specifically what there is involved. 

THE COURT: All right, go ahead. I wil 
receive Exhibit CK. We will have a recess. 

(Defendant's Exhibit CK received in 
evidence. ] 


{Recess. ] 
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Q Mr. Hackewicz, to what use do you put computers 


with respect to inventory control and the determination 


of the availability of stock? 

MR. JULIEN: I think that's immaterial and 
irrelevant. 

THE COURT: Sustained. 

MMR. MacCRATE: Your Honor, there is a very 
serious question here about the adequacy of this record 
if we are not permitted to show just how these are crders 
are nrocessed. 

THE COURT: Why don't you just ask hom? I 
didn't know that that last question had anything to do 
with the processing of orders. 

How do you process orders? 

(no response) 

THE COURT: How do you process orders? 

THE WITNESS: I am sorry, I thought you were 
addressing something to him. 

Orders are processed essentially on to the 
computer. The computer that we have at the Teterboro 
location is part of a network of commuters throughout 
the entire nation. Lach is interconnected among the 21 
locations that we nave through a central computer in 


Detroit. 
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tne central computer in Detroit carries the 
inventory and anproved codes for al) of our customers. 
£) am SOCLY,, THe AVERT OLy Ih Ene Centers ag weld aa the 
approved codes for the customers, 
Q And what are the steps in the processing of 
orders from the point that the punch card is prepared? 


A The punch card is prepared to identify the dealer 


code, the method of shipment, the type of order, the date 
as well as ai! of the part numbers and the quantities of 


each. 


In addition, it will contain such data as Bill 


To, Ship to information where this is different than 


received for tine code,and any other related data, 


The cards are placed on the computer and the 


It then interfaces with the computer in vetroit, 
identifying those parts that are inventory, for example, 


at my location, it will print a shipper at my location 


with all of the data that was inputted, in addition to any 
other data that tne computer may put on relative to this 
particular order. 

Q Now, you have referred to a shipper. I snow 
you vVefendants' Exhibit CL for identification, and ask 


you if that is the form to which you nave just referred. 


| 
computer digests the information. 
| 
| 
| 
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A Yes, Sir. It's essentirzlly a two-part form. 
Tne first part becomes the packing slip, whica is the light 
sneets and the last part, the second part, is the pink 
copy that we retain for our records. 

IMR. MacCRATE: I offer this in evidence, your 

Honor. In invite the Court's attention to the labels on 
tne top which can be torn from that document and whicn 


will in due course be related to what appears on Plaintiff's 


Exhibit 103. 


THE COURT: Well, isn*t it just the simple 
fact, and I think we have already had it, that a dealer 
can place an order and direct Ford to deliver to wnerever 
it wishes the delivery to be made; right? 

THE WITNESS: Yes, sir. 


THE COURT: And why do we need a form to show 


MR. MacCRAYE: That form, your Honor, snows the 
origin of the tab tnat nas been fastened to Exhipit 103. 

THE COURT: Okay. 

You know, even on tne face of 103, FLM 


appears because FLM was the party being siipped to. 


think we knew that all along. We labor tnese simple 


points. 


Lxhibit CL is received. We have a great big 
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exQibit to siiow a tiny little point. 


(befendants' Exhibit CL was received in 
evidence.) 

THLE COURT: Are you familiar with tnis form wnich 
is Exhibit 103? 

THE WITNESS: Yes, I am. 


BY Jie COURT: 


Q Way does the name FLM appear; can you just tell 
me very quickly? 
A I don't know why it appears. I Know from where 


the source of this particular item-- 


@) Wiere? 


A It appears--can I nave tne otuer exhibit vack? 
MR. JULIEN: This Last one? 


THE WITNESS: Yes, the one we just had. 


A (Continuing) ‘The shipper form is prepared 
~y tne comnuter and the computer will automatically prin t 
Bill To Ship To information here--there are actually 


four parts across the top of the shipper form. One is 


designed to be retained, this portion here (indicating) 
with the packing slip. The other three are to be used by 
our pickers who pick the parts as address labels. 

0 And se there is an address label, a Ship To 


label that nas ween obviously stuck on Exhivit 103? 
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A Yes, it's a shipping label. 
BY MR. MacCRATE: 


Q And what would annear under that information 


on Exnibit 103 were that label not concealing what is 


beneath it? 


MR. JULIEN: I object to that. 
THE COURT: Overruled. 

A Normally, the dealer would have a card, an 
imprint-type card, similar to a credit card, which he 
will imprint in place of this particular shipping label. 
I think one of the previous exhibits showed that in the 


order from Pleasantville. I don't remember which one that 


is. 

Q Are you referring to the impression that appears 
on Exhibit CI? 

A Yes, I do. This particular impression here 


(indicating). 


9 Wow, picking un, if you will, Mr. Hackewicz, 
with respect to the preparation of a Form 340, while we 
are speaking of that, what is that form? 

A This is a -- 

MR. JULIEN: Which exhibit is that, please? 
THE Court: 103, 


(Continuing) This is a form used py dealers 
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and distrivutors 
actions, for examnle, the part which they received may 
not have deen the part that they ordered. It was picked 
in error, for example. 

They would return the part and so describe 


the action on the form. We would identify upon receipt 


the dealer who sent it to us, check it against our snipper, 


make our analysis. If the error was proved to be correct, 
tnen we would accept the part and give the dealer credit 
for the nart he did not get. 

There may be an eccasion where the dealer just 
cuose to return the nart because he had an excess, he 
ordered it and didn't require it, in which event ne would 
use this form to return the part and upon finding it to 
we acceptable, we would credit him for the cost of the 
pare. 

Tnere are other reasons, such as damaged 
parts or other related things that the form could be 
used for, but it is generally an application form for 
some action. 

Q In due course youact upon it locally and report 
to your accounting group with respect to whether a 
credit should or should not be given? 


A Normally, this is true. In this narticular 
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one, the part allegedly was shipped from our Charlotte 
distribution center so the form would have been sent to 
them for credit. 

Q And tney in turn would advise the field 
accounting facility as to whether or not a credit should 
be given? 

A Yes, they would annrove it if they found it 
to ve eligible and forward it to the field accounting 
department, which in turn would apply credit to the 
particular dealer's code. 


9) Returning, Mr. Hackewicz, to the processing 


of orders, you were speaking about the preraration of the 


punch card. After the punch card is prepared, how is it 
then processed? 
A The orders prcoessed? 
Yes. 
The order coming up in the form of a snipper, 


permits this document to be sent to the ware- 


THE COURT: The Exhibit CL? 
THE WLENESS: Ch, xcignt. 
A (Continuing) The document would obviously 
contain part nuimers and their locations. ‘The picker 


would be given one of tnese to pick the order. He would 
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then go to the various locations, identify tne part numer 


in that location, look at the quantity requested column, 


pick that quant-ty, then put tnis all together in a box. 
He would then send it to the shipping dock for further 


processing. ‘his would be either Will Call Pick Up by a 


dealer or Ship Out by our traffic department by normal 
commercial means. 

9) How are Will Call orders nrocessed at tne 
snipping dock? 

A At the shipping dock. They are received at 


the shipping deck in an open fashion, in other words, it 


is not sealed. 
One of the requirements of a Will Call pickup 


is to identify the parts specifically on the dock at tue 


point title passes. 


r 


Q What are your requirements as to when a customer 


may make a pickup? 

A The requirements are that ne must furnish a 
card, a plastic card similar to a credit card, which 
identifies the particular dealership which chooses to 
make the pickup. 

Q My question was, is there a requirement as to 
when a pickup may be made? 


tr 


A Yes. Dealers, for obvious practical problems, 
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are given a specified time during the day to make the 
pick up. 

Q What is the order of magnitude of the number 
of pick ups made in a day at Teterboro? 

A We have 134 dealers who irregularly pick up 
eacn day, that is, not all 134 come in every day. But 
they are eligible to come in, or their appointed repre- 
sentatives. 


Q And you specify the “ime that tney may pick 


Yes, we do. 
Just as a matter of traffic control, 


Yes, sir, from apractical standpoint. 


THE COURT: Can someone designated by the 


dealer, for instance his body shop customer, in tnat cody 
shon, come pick up the parts at Tetervoro? 

THE WITNESS: Yes, he can. 

THE COURT: And what kind of authorization cr 
identification does he have to have? 

WHE WITNESS: The card is the most traditional 
way Of nertorming that action. However, if we were given 
awritten letter by someone saying I authorize so and so 
to nick up tais for me then we dothat too. 


TH? COURT: ow, if a dealer had -- 


mejw 2 
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the dealer be sunpvlied with enough cards to give cards 


to its customers? 


THE 
Till 


THE 


them do. 


THE 


eile 


WI'TWESS: Yes, 
So tney could go over to Tetervoro? 


Yes, they can, and several of 


COURT: Several of them do. 
WITNESS: Yes. 


COURT So you have several vody shops 


pickina up at Teterboro that have been given cards by 


their dealers? 


‘HE 


- 


WITNESS: No, I wouldn't say body snops. 


I know of no body shops. I have otner customers, dealers 


have customers 

to pick up. 
TILE 
THE 


tuat tmey iave 


regular basis. 


about is rare? 
THE 


TH 


other than body shops tnat they cnoose 


COURT: Wnat kind of customers? 


WIUNESS: It might be a fleet customer 


sold to -- this is rare, it's not ona 


COURT: In otner words, wnat I am talking 


WITNESS: Yes, it is uncommon. 


COURT: It's uncommen wut it does happen, 


you've got some fleet customers mayve? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


1035a 


HMackewicz-direct 

THE WITNESS: es, simply 
it may be closer to our location so they would choose 
to pick up. 

THE COURT; Do you know of a Situation 
where body shops come in? 

THE WITNESS: I don't know of any specific 
locations, but I wouldn't exiiude them. 

THE COURT: In other words, it cculd be done? 


THE WITNESS: Yes, it could ve done. 


THE COURT: Inotner words, if for the sake of 
convenience a dealer wanted to give a card, an identification 
card to a body siiop, and it was convenient to have it 
Nandled that way, you would honor that card? 


WHE WITNESS: Yes, we would. 


THE COURT: Or a letter of wnatever identifica- 


tion you felt was authentic, right? 


4H WITNESS: Yes, 
THE COURT: Okay. 
CRAG 

‘ir. HNackewicz, I show you Defendants' Exhivits 
CN and CO for identification and ask you if those are the 
authorization cards to whicn you have just referred? 


A Yes, they are. 


e) Would you identify first CN and tien CO? 
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A CN 1s a plastic card whica we used from, I 
believe it's January 1967 up to January or vLecenwer 1971. 
Taat card was then superseded by the one shown in Exhibit 
CO wiich is the one in use now. 
QO boes tne user's name appear on the card? 
No, it does not. 
Wnat does appear on the card? 
Tnree essential pieces of information: 
One, the dealer code, the issuing dealer 
code, to the location that issued it, in this case iden- 
tified by No. 23, my location and another number indicating 
the successive nummer of card issuance, in otier 
words, it would be one, two, three, four, denending on 


the number of cards requested by the particular dealer. 


Q Now, are cards such as that carried vy individuals 


wno come to your dock in Teterboro? 
A Yes, they are. 
9) And this is their means of identifying them- 
selves? 
A Yes a agit 
WR. MAC CRATE: I offer Cil and CO in evidence. 
MR. JULIEN: No obpjection. 
THE COURT: All ridqgiit, received. 


(Lefendant's Exhibits CN and CO were received 
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in evidence) 

Q After the parts have been picked and packed 
and delivered to the dock for will call or delivered to 
common carrier for shinment, what record is made of the 
fact that tne order has been filled? 

A The pink copy of the shinper then is returned 
to our office operations, the order processing section, 
and a card is nrepared, an order confirmation card . 
this card is introduced into the comnuter to allow it 
to trigger the billing procedure associated with tnat 
particular order. 

Tae computer in Detroit, that is. 

Q It updates the information in the computer 
to reflect what actual parts have been shipped, is that 
it? 

Well, actually the information is on the 


computer. It merely corrects anything that the computer 


did not nave to vegin with. At the time of shipper 


preparation, that data is retained in the computer memory 
bank so it knows that it has an outstanding order in 
suspense for a narticular dealer given the quantity, tne 
part numbers of each. That information is there. 

To triqger this data into the form of the 


billing invoice requires the confirmation card that that 


1038a 
mejw 6 liackewic2z-direct 735 
order has been nrocessed. Should there be a denial of 


one of the parts, however, that, you know for some reason 


tiiat the warenouse could not find, at that point anotner 
card would be introduced behind the confirmation card 
essentially telling the computer not to bill tne dealer 


for tnat particular part. 


Q _In a normal day at Teterboro, iow many line 


items are processed? 

A During the month of Septemoper, we processed on 
tne average daily wasis, 33,000 line items. 

Q Approximately what percentage of shipments out 
of tteterboro are by common carrier and on a will call 
basis? 

A Well, no shipments are made on a will call 
basis, those are just pickups. All shipments are made by 
common carrier. You are thinking of total volume. 

I guess your question is how many of the 
23,000 lines are picked up as opposed to »eing shipped 
out? 

O Yes. 

A About fifty vercent of our line items are 
picked up and tne otner fifty percent are shipped out. 

Q Waat nart, if any, do you play in Teterboro 


in tne billing of customers? 
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No specific billing function witn the excention 
of providina the computer with the means of identifying-- 
or the means of substance of the order and suvsequent 
confirmation tiat tne order has been shipped, wut all 
billing is done by the computer in vetroit. 
Q Can you tell us approximately how many orders 
are processed each day at Teterboro? 
A Yes, during the month of September, we nave 
averaged 2,20U orders daily. 
Q And is thst on a five, six or seven-day weex? 
Five day week. 
fe) A question nas earlier ween raised, lir. Hackewicz 
as to the delivery of stock orders. 
Are there any restrictions on the place to 
which stock orders may be delivered? 


A WO, tuere is no restriction. wne dealer can 


give us a vill to address different -- snip to address 


ratner, different than his bill to address. 

Q lHiave you considered what would be the additional 
burden on your facility were Ford Marketing Corporation 
to sell parts directly to jobber-whiclesalers? 


MR. JULIEN: I ebject to this. 


THE COURT: Overruled. 


MR. JULIEN: On the ground of competency. 
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COURT: What? 
JULIEN: On the ground of competency. 


I nave a preliminary question? 


you make a study with respect to this? 
Briefly. 
when? 
in the last 48 nours. 
MR. ULIEN ;: I opject. 
THE COURT: Overruled. 

a) How many franchise dealers do you presently 
serve or face with respect to fast moving parts? 

A 

Q And would you explain to his Honor the way in 
wnicn you use the word "face"? 

A It's essentially used in the context of 
geographics. There are 20 active parts distrivution 
centers that Ford Motor Company nas in the c untry. Lach 
of tnese is geoqraphically awart from the other. Within 
its own yeoqrapnic area all dealers and distributors 
would order parts from that particular location. This 


is known as weing faced by that location. 


2) How many franchise dealers do you nresently 


serve or face with respect to slower movina parts? 
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A fnis is in addition to tie Class A or fast 
moving parts. It would we 1,000 additional dealers, 
THE COURT: Wow you've got -- what's the 3uu 
to tne 400 
THE WITNESS: Tne 436 number were those in my 
immediate vicinity tiat come to me for vot: tueir fast and 
slow moving parts. 


In addition, Iwill ship slow moving parts to 


dealers faced by the Boston vicinity, tne Pennsauken, 
Jersey facility and the Richmond, Virginia facility, 
latter tnree comprise 1,000 additional dealers. 


Q would the wider facing area be referred to as 


Class u& facing area? 
A Yes, @nd our desianation, Class B identifies 
slower moving parts. 
Q Mr. Rowlands has testified thattnere were 
anproximately -- 
AR. JULIEN: I object to nis telling him 


wiat another witness has testified to. 


fll: COURT: I haven't neard the question. I 


don't know wnether -- no, I can't. Overruled. 
Q ir. Rowlands testified tuat there were 
anproximately 3,300 indenendent jobber-wholesalers in 


your Class A facing area. 
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What problems would you anticipate from aaving 
to serve such an additional numer of jovver-wnolesalers? 

MR. JULIEN: Excuse me. 

If your Honor please, not only is tiiis 
irrelevant and could not constitute an appropriate defense 
in this case, but there is no reason to believe tnat 
each and every person running a parts store 1S going to 


nm 
- 
£ 


pecome a Ford crash dealer. 
I ovject to that question. 
HE) COURT: What was the figure? wnat was 
the figure that Mr. Rowlands mentioned? 
MAC CRATE: 3300. 
And tnat 3300 was what? 
MAC CRATE: In facang area A. 
COURT: selling? 
Automobile parts. 
Selling parts of all 
MAC CRATE: Yes, your Honor. 
VUE COURT « Well, I’ i) allow 1. 


@) What prowlems do you see, Mr. Hackewicz, in 


es 
serving that additional numer of jobber-whnolesalers? 


Well, the sneer number of 3300 is an eight~-fold 


increase over ny current 436 dealers and presents somewhat 
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of a frightening situation. 

MR. JULIEN: I move to strike that out. 

THE COURT: Yes, we are not worried about 
whether it's frightening. What's the practical provlem? 

THE WITNESS: The practical provlem is wiat 
jeads me to be frightened. First of all, I have 134 of 
the 436 dealers that will call daily. And tnat wouldve 
SBE percent of 436. if I appiy the same ratio of 3] 
percent of the additional 3300 dealers, I will nick up 
1,000 more will-call dealers for a total of 1,134 on 
a straight Matiiematical basis. ‘This is what is frighten- 
ing. There isn't room for tnat mucin traffic nor is it 
practical to accept this many will-call dealers in one 
Gay. 


secondly, there is the problem of additional 


i 


cost whicn will go up in direct relationship to the dilutiog 


of tne number of line items per order, and I will qualify 
that. 

I testified tnat we in September averaged 
2,200 orders a day and n:'ocessed 22,000 lines ner day. 
Talis works out to an average of lU-1/2 lines on tne shipper 
per order. I would have presumed that if I had to ship 
3300 additional customers at this point in time, that 


volume would we diluted so that it would likely ve -- 
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it could we no less than one item per shipper or one line 
per shipper but very likely would not be more than two, 
so that my crder content would then go down from 10-1/2 
lines per average down to two, which makes for a very 
inefficient operation in terms of my warehouse functions, 
Since it dilutes my ability to economize because of 
scale. 

Thirdly, I can see a problem associated witn 
transportation for those that would not will-call, in 
otner words, of the 1,000 or 3300 that will will-call, 

I still have a problem with potentially 2,300. These 
would be people I would have to ship to. Using my 
extrapolation of percentages: 

The transportation cost would then increase 
substantially, probably in the order of four times as much 
as it currently is, for two reasons: One, there is a 
dilution of the order again, that would apply to these 
people, perhaps on a 10-1/2 to 2 per order basis which 
then gets me into a minimum shipment problem. A minimum 
shipment is one which I am required to pay 100 pound 
weidtto a motor company carrier for carry an item from 
one location to another. If the item weighs less than 
100 pounds I would still have to pay the 100 pound price. 


Particularly, in the days of crash parts where these are 
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not susceptible to be shipped by UPS or Parcel Post the 
only other lesser cost means I have simply, because of their 
size,I would have to resort to the greater use of motor 
carriers and more extensive use at a nigner cost because 
of tne minimum shipping requirement. 

In other words, shipping a fender which weighs 
maybe 40 pounds would have to be done at the 100 pound 
price. 

Q lir. Rowlands also testified that there would 
be in the order of 7200 to 7300 independent jobber-whole- 
salers in your Class B facing area. 

What additional burden could you foresee in 
attempting to serve that group of jobber-wholesalers? 


MR. JULIEN: That question again includes a 


limit which cannot be possibly be anything but speculative, 


to wit, how many are going to be in Ford crash part busi- 
nesses, these jopbers some of them onerate stores with 
many, many items, there is no reason to believe that 
his total amount would have any interest whatever in 
tnis particular business. 
THE COURT: Objection overruled. 

A Well, I am faced with another problem here. 

I now in my Class B area serve 436 of my eight dealers 


plus 1,000 which gets me to a total of 1436 active dealers 
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at this time. And your statement was Mr. Rowlands indi- 
cated that would ve 7200 total? 

Q 72 or 7300 was the figure. 

A That's a five-fold increase in the number of 


potential customers which gets me right into the same 


relationship I had in the Class A facin a wi two 


things: One -- well three things really, two that 

have covered, one would be the case of dilution of 
order, inefficiency associated with picking them, two 
would be the excess transportation costs simply because 
of the number of people in the diluted territory order 
effect, and thirdly,of course,and this applies in the 
first instance as well, it's the credit problem, the 
qualification of credit for these additional customers. 


Q Mr. Rowlands also testified as to the number 


of joover-wholesalers nationally, which he identified 


approximately 37,000. 


selling nationally, directly to jobber-wholesalers, 
affect your operations at Teterboro? 


Yes, it would, but the computer will refer 


Would the fact that Ford Marketing Corporation aN 
| 
| 


items that -- 


MR. JULIEN: Your HNonor, I thought there was 


going to be another question. I want to take the same 
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objection to all this line of testimony. 
THE COURT: Overruled. 

A The computer will occasionally refer an order 
or 4 part cf an order to my location from as far away as 
tne San Francisco distribution center simply because I 

the only one who has it in stock. 


So, as the total number of customers increases 


from the approximately 6800 we have nationally to 37,000 


additional. then I have many more potential people to 
ship to with the attendant cost problems of smaller 
orders, less efficiently picked orders and also the 
credit problems on a grander scale now. 
MR. MAC CRATE: I have no further questions. 
THE COURT: Okay, cross examine. 
CROSS EXAMINATION 
BY MR.JULIEN: 

Q We were told by a previous witness that there 
was no sales promotion with respect to crash parts, that 
it depended upon principally how many crashes occurred 
during the course of the year. 

You agree with that, do you? 

A I didn't near the testimony. I have to accept 

what you say is true. 


Q All right, fine. Sc in each year the sale of 
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crash parts for Ford automobiles will bear relationship, 


will they not, to the amount of crashes and the severity 
which taxes piace on the road? 

A I think that's a reasonable assumption. 

MR. MAC CRATE: Your Honor, what does this 

/ 

have to do with tne direct exs ination? 

THE COURT: I don't know. 

MR. MAC CRATE: I object on the grounds of 
relevance. 

THE COURT: Well, maybe Mr. Julien is leading 
up to something. 

Q And so no matter how many customers there may 
happen to ve of ford, the volume.of parts which sold per 
year for crash parts for Ford automobiles will remain 
relatively the same, isn't that 30? 

A i think. that's rignt. 

Q Now, as your system presently stands, jobbers 


and wholesalers, some of whom you have considered in 


this amount of some 3000-odd or 10 ,000-odd, depending 


upon whether its local or national, some of tnese jobbers 
and wholesalers may be purchasing parts right now through 
some of your dealer franchisers, correct? 

A They could be. 


Q Where a dealer wants you to make a drop shipment 
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of a portion of his purchases to a particular location, 
your company does that, does it not? 


A It depends on what you mean by portion. 


We do not split up an order. 


Q Well, all right. 

A We will ship an entire order. 

Q You will ship an entire order put to you or 
given to you by a dealer to a particular location which 
he caooses, which may well be one of his jobbers pur- 
chasing from him, isn't that so? 

A Yes, sir. 

Q And to that extent, even now, your sales can 
we wroken up per order at the request of the franchise 
dealer? 

A ilot per order. 

A No, I mean each order may ve directed to 
another location. 


A Yes. 
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Q In addition to that, with respect to each 
order, your franchised dealer may tell you this is to 
be picked up by one customer of his or another customer 
of his, true? 

A Yes, in a formal matter. 

Q And you are able to handle that in the setup 
that you presently have, correct? 

A With the few that we have, yes. 

Q One dealer can have three or four orders, 
each of them with a different will - call person to 
pick up, isn't that so? 

A He is given the one will - call pick up time. 

Q In that one will - call pick up time if he has 
three orders, separate orders, each may be picked up 
by another office' customers, isn't that so? 

A Very true, if he identifies the order. 

Q And you service that right now, do you not? 

A Yes. 

Q This study that you say you made in the last 
48 hours, about what it might mean to your company if 
there were additional customers, did you make some notes 


about that? 


A No. I didn't make my notes. I recall other 


studies in which such things as dilution of orders have 
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been a key part, in transportation studies. The numbers 
that were given to me fit very well into the formula. 

Q Did you make any notes at all with respect 
to the subject matter cf additional costs which you 


have been testifying to? 


A No, did not. 

Q That pad you hold in your lap? 

A I put down the information Mr. MacCrate 
gave me in terms of what Mr. Rowlands has testified to. 

Q Do you know the FLM Company? 

A I know of them. I don't know them. 

Q Besides FLM, do you know of any independent 


wholesaler of Ford crash parts in this area? 


A No, I do not. 

Q Have you or anybody that you know of ever 
made any survey of jobbers or wholesalers to see if 
they are in engaging in the Ford crash parts program? 

A I have not. 

Q At any rate, none has come to your attention? 


A That is true. 


Q By the way, did you know that this figure of 


three thousand odd involves people who run stores, 
handling all kinds of automobile parts? Did you know that? 


A I presumed it would. 
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Q And it isn't likely that all those people 
would be interested in becoming Ford crash parts 
wholesalers? 
A I'm not sure I can qualify that. They do have 
delivery trucks, I presume, to carry merchandise and 


that would be a normal extension of their business. 


Q Being a wholesaler or a jobber in Ford crash 
parts, necessarily entails carrying an inventory of 


sorts, does it not? 


A I wouldn't think so. 
Q In order to furnish prompt service, an inventory 
makes the jobber or the wholesaler the more able tc do 


that, isn't that so? 


MR. MAC CRATE: A little louder, please, Mr. 


Julien. 


MR. JULIEN: tli S2y. 


A You'll have to define prompt service to me. 


I did indicate we did have three levels of service. 
Q I am not talking about your service, excuse me. 
A I'm talking about our service. That 


suggested availability. If you order a part on one 


day and get it the same day, that's very prompt and -- 
Q There are many parts, for example, which you 


may not have at Teterboro and may have to secure from 
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some other of your terminals, isn't that true? 


a Very tree. 


Q That can happen and kas happened with respect 
to some of these items which appear on Exhibit CK, 
isn't that so? 

A I can't identify it from this exhibit. Only 
the computer print-out would give me that. 

Q Your dealer franchisers, they carry inventories, 
do they not? 

A Not all of them. 

Q Do some of them carry inventories? 

A Yes. 

Q And from your knowledge of the business, is 
that beneficial to the pursuit of their business? 

A i'm not sure any more, I used to think it was. 
I'm not sure any more, Mr. Julien, because of the 
promptness of our service. 

Q When you said you had looked into this matter 


the last 48 hours, all you did was to take the figures 


Mr. MacCrate gave you and then make some estimate of 


your own. Te that what happened? 
A Pased on fairly extensive studies in the past, 
using almost identical data, with different numbers. 


Q Do you have any of those studies here? 
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A No. 


Q Did you consult any of those studies in 


preparation of the information you just gave to the Court? 


A I could tell very readily from my memory of 
the studies in terms of order dilution. We know very 
specifically what each man picks every day depending 
on the type of order he géts. 

Q What I am asking you is, did you allude to 
or look at these previous studies? 

A No, I did not. 

Q Are they available? 

A Not here. 

Q When did you last see them? 

A We made some studies -- it's aimost a continuous 
type thing with us. I think the last one was probably 
about three months ago. 

Q Is that a study which was done by Ford itself? 

A Done by my distribution center. 

Where is that study located now? 

In my files, I imagine. 

Back at the center? 

Yes. 

THE COURT: Why don't you both keep your 


voices up, please. 
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Q I want to allude for a moment or two to the 
computer system that you have. As a result of the 
material fed into that computer, are you able to and 
can you find out by a print-out all of the items sold 
to any particular custamer @uring any period of time? 

A No, not by direct access that I would have 
te the computer. 

Q You do feed this to the computer, all of the 
items which you have sold to a customer, right? 

A Yes. 

Q And I may be mistaken, but did you also say 
you feed into the computer where the delivery is to be 
made? 

A Yes, sir. if it's different than the: basic 
business, 

Q This information that you computerize in this 
fashion, don't you have any method of retrieving the 


information? 


A I don't. My answer to you is I don't have 


direct access to that information. 

Q Your computer interfaces with a computer at 
the home office, correct? 

A Yes, it does. 


So that the amalgamation of information 
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secured in your computer and at the other of your depots 
comes into the home computer in the home office where 
totals can be achieved, right? 

A I would presume so. 

Q And that would be a recording of both customers 
and their purchases on these line items, right? 

A For as long as the memory bank contains that 
information. 

MR. JULIEN: That's all. 

MR. MAC CRATE: Your Honor, I have just one 
question. I would like to introduce the shipper on 
Exhibit CK which was a telephone order, which shows 
the print-out by the computer of the particular order 
sO that we would have it in the record for reference. 

It responds to a question that -- 

THE COURT: i think it's cempletely unnecessary. 
I'm not going to receive that. You may step down. 

MR. JULIEN: If your Honor pleases, I not 
only consent that that be received, but I urge your 
Honor to rece€ive it. 

THE COURT: What is the point? 

MR. JULIEN: In my brief I will be pointing 

out efficiently Ford can ascertain just what it sells, 


to whom it sells, the date and the computer system. 
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THE COURT: I assume that Ford can ascertain 

course they can. 

MR. JULIEN: I am talking about this alleged 
danger of cne dealer getting a rebate where ancther 
dealer has sold him the merchandise. I am going to 
show as a result of all these exhibits that it is 
absolutely impossible. 

THE COURT: How do these exhibits show that? 

MR. JULIEN: The combination of all, the 
identification of parts, the names of the customers, 
all computerized makes it possible for them to know 


just what they have sold to each customer and should 


a claim come in for a larger amount, they know at 


once that the computer will indicate to them that this 
is more than the volume sold to that customer on those 
line items. I urge your Honor to accept this. I 
will brief it, I believe, to your satisfaction. 
THE COURT: All right, received. 
{Defendant's Exhibit CM received. ] 
(Witness excused. } 
THE COURT: I would say that the issue about 
whether a particular Ford dealer will claim allowances 
for more parts than he has bought or for more eligible 


parts that he has bought, I don't see that there is 
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any issue about that here at all. 

MR. JULIEN: I am delighted to hear your Honor 
say that because the defendant is making that issue. 

THE COURT: It‘s the issue of whether one 
Ford dealer will sell indirectly to another Ford dealer. 
The first Ford dealer will take the incentive credit 
and he has bought the part, he is requesting incentive 
credit for that part and there is no issue about him 
requesting incentive credits for more parts that he 
has bought. And, the second Ford dealer isn't claiming 
an incentive allowance from Ford. The second dealer 
is simply getting the benefit by virtue of the lower 
price of the first dealer's getting the incentive 
credit. That is what they ‘.alk about as the control 
question,and the probiem you pose has aothing whatever 
to do with that. 

MR. JULIEN: I have heard the contention 
made, your Honor, that there may be duplication of 
wholesale allowances . If I am wrong about that and 
it is out of the case, then I am delighted to know about 
it. 

THE COURT: I don't understand there is any 
contention about that. 


MR. MAC CRATE: There is, I believe, an 
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additional problem, your Honor. The next witness I 
would like to call is in charge of accounting for Ford 
parts division. 

THE COURT: All right. Are you saying as 
part of your so-called control problem, you are afraid 
that a Ford dealer who buys a part from FLM or from 
a similar company, would claim an incentive, a wholesale 
incentive allowance directly from Ford? 

MR. MAC CRATE: It is possible, your Honor, 
that two dealers trading across through an intermediary 
such as FLM could each be claiming wholesale incentives. 

THE COURT: I suppose there is that possibility, | 

but I really don't conceive of that as presenting any 
issue that I have to try in this case, for this reason: 
It does seem to me abundantly clear, so clear that I 
didn't want Mr. Julien to even brief it, that if Ford 
has decent accounting procedures, it can solve the 
One question necessary to solve that problem, namely, 
to determine who it sells the parts to. 

Now, I would understand no circumstances 


allow Ford to do anything on its pricing policy in order 


to take care of that problem, and I am saying right here 


and now that I assume that Ford by the proper recording 


keeping procedure will know who it sells parts to. 
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And, that's all Ford has to know to prevent that kind 
of duplication. 

MR. MAC CRATE: With all due respect, your 
Honor, I think that our next witness can shed some light 


on the nature of these problems. 


THE COURT: All right. 
WItEGL FAM A. BEERS , having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. MAC CRATE: 


Q Mr. Beers, when you answer the questions, will 
you keep your voice up so we can hear. 
By whom are you employed? 
Ford Parts Division, Ford Marketing Corporation. 
What is your position? 
I am his assistant controller of accounting. 
Q How long have you held that position? 
A I have held that position since the division 
was formed in the Fall of 1966. 
THE COURT: Your title is what? 


THE WITNESS: Assistant controller - accounting. 


THE COURT: Is it C-o-n-t-r-o-l-l-e-r or -- 


THE WITNESS: C-o-n-t-r-o-1l-l-e-r. 


Prior to assuming your present position, what 
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position did you occupy in either Ford Motor Company 
or an affiliate? 

A I was the assistant controller of the Ford 
Division of Ford Motor Company. 

Q For what period? 

A From 1952 until 1966. 

Q What is your educational background? 

A I was graduated from Ohio State University 
with a Bachelor of Science in Business Administration, 
with a major in accounting. 

Q For what operating functions at Ford Parts 
Division are you responsible? 

A I am responsible for all the accounting and 
credit functions. 

Q would you list the departments in the 
controller's activities for which you have responsibility 
and briefly describe their separate functions? 

A There is the field accounting department, that 
hes the responsiblity for all the accounting transactions 
with the fields parts depots including the billing of 
shipments, receiving payments on monthly statements, 
paying for parts received by the depots; general office 


accounting department, which is responsible for the 


accounting transactions of the general office includifig 
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consolidating financial statements; the credit 


department which sets the credit limits for custoners 


responsible for collecting accounts receivable; the 
incentive control and analysis section which processes 


and analyzes the claims from dealers for wholesale 


incentives and claims for redistribution and recompensation | 
allowances submitted by cur direct accounts. 
Q When you refer to direct accounts, they are 
also referred to as warehouse distributors. 
A Warehouse distributors, that's right. I 
have one other area reporting to me, the financial 


management specialist, who provides business management 


guidance to independent accounts on request. 

Q Are you familiar with the process for 
billing franchise dealers for the purchases of parts? 

A Yes, I am. : 

Q Would you briefly describe for us, ae ee 
the process of billing customers following the daily Fe 
receipt at the computer center of merchandise that 
has been shipped during that day? 


A When the information was received from the 


that shipment is pulled from the tape files in the 


| 
| 
depot that shipment has been made, the data regarding | 
| 
| 


computer and an invoice is prepared showing the quantities, 
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the part numbers shipped. Of course, it is prepared 
for @ach dealer parts codes, shows the address of the 
dealer, unit price, extended amount, any stock order 
discount that applies and the total of the invoice. 

Q There is an invoice for each order? 

A Yes, sir. 

Q And what is the disposition of that invoice 
that is printed by the computer? 

A The original copy is sent to the dealer and 
the copy is retained by the field accounting department. 
Q Based upon those individual invoices that 
are sent to the dealer, is there a provision for billing 

the individual dealer? 
A These invoices are summarized on a monthly 


parts statement, the transactions with the dealers from 


the 26th of one month through the 25th of the following 


month, are posted to a parts statement. The total of 
that statement is due on the 20th of the shitewine 
month. 

Q Mr. Beers, I show you Exhibit G in evidence 
and call your attention to this page from the policy 
and procedure manual, and ask if that is a sample of 


the monthly statements to which you have just referred? 


A Yes, it is. 
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Q On the monthly statement, what are the unit 
prices shown? 
A Unit prices are dealer net. 


Q Does the popp or surp to which there has 


y 
been reference up here on the monthly statement? 


A Yes. The amount of a popp allowance, that 
is generated by purchases that appear on the monthly 
statement, the amount of that allowance also appears 
in a column on that monthly statement. 

Q Do they in any way affect the statement of 
the total amount that is owed on that statement? 

A No, they do not. 

Q Referring for a moment to the invoice that is 
sent out with respect to an individual order, is there 
any information on the invoice with respect to wholesale 
incentive? 

A No, there is not. 

Q How does a dealer get credit for wholesale 
incentive? 

A The dealer submits a claim, monthly claim for 
wholesale incentive credit based on the sales of eligible 
parts to eligible customers that are made in that month 
being reported. The total of this claim is then 


credited him to his monthly statement and that is the 
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way he gets the allowance. 
Q To whom are the claim forms forwarded? 


A They're forwarded to the icentive control 


analysis section. 

Q Are they forwarded by the dealer to the 
incentive control analysis section? 

A Yes, they are. 

Q And the incentive control analysis section is 
located where? 

A It's located in the division general office 


in Levonia, Michigan. 


Q Is that where you have your office, Mr. Beers? 

A Yes, I do, 

Q What steps are taken by the incentive control 
analysis section in reviewing such claims when they 


are received? 


A Well, the steps that they took in reviewing 


the 2715 and 2715A claim were as follows: 


The details of the claim, the dealer showed 


the invoice number, the date of the invoice and the 
amount of the incentive that he was Claiming on each of 
these sales. These detail sheets were then checked, 


the addition and also to see the total was carried 


forward to the cover sheet. The cover sheet was reviewed 
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to see that it contained certain financial data the 
dealer was supposed to put on it from his financial 
statements. They also reviewed these claims to see 
whether there were any unusually large transactions 
that may seem unusual that should be questioned. After 
that, they sent these claims to the field accounting 
department where the totals were key punched, credit 
issued to tke aealer and the information placed on 
magnetic tape So the credit could be posted to the 
inti: part statement. 

Q Isn't there a deadline by which a dealer is 
to file his clain for wholesale incentive? 

A These claims are supposed to be filed within 
30 days of the close of the month, in which the sale 
was made. 

Q Wher you refer to “in which the sale is made", 
are you referring to the purchase by the dealer or 
the resale by the dealer? 

A No, this is the sale by the dealer on which 
he ir claiming incentive. There is really no correlation 
between the time a dealer purchases an incentive part 
from us and the time he sella it and claims incentive 
on the sale. 


Q May he claim whether he takers the part out of 
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inventory or acquires it and immediately reseils 
A Yes, he may. 
THE COURT: In other words, the basis 
his claim is resale to an eligible customer? 
THE WITNESS: Sale he makes. 
THE COURT: And he is supposed to fiie within 
30 days after the month of that sale? 
THE WITNESS: That's right. 

Q You have indicated the processing with respect 
to the old form 2715 and 2715A. A new form was 
introduced in the form of what is known as the WINS 
pad, is that correct? 


A Yes, sir. 


What is the process’ g of that tiew 
MR. JULIEN: Could we know first wien that 
was introduced, your Honor? 
Q Would you state for the record, Mr. Beers, 
when this was introduced? 
A This new claim form was introduced in January 


of 1972, and it's a system that is parts oriented. 


That is, the dealer claims for each eligible incentive 


part the quantity of parts that he sold to eligible 
customers. It is not necessary for him to expend 


this by any amount. He just gives us a quanticy of 


“4 
Ky, 
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each part from which he is claiming. He also shows 

on the cover sheet certain financial information taken 
from these financial statements. This claim is received 
by the incentive control end analysis section and they 
review it to defect any obvious mistakes that have 
been mace in submitting the claim. After that, they 
send it for key punching where the part number and 
quantity shown on the claim form are each key punched. 
This information is transmitted to a computer that 


calculates the amount of the clain. It issues a credit 


memo to the dealer and puts this information on magnetic 


tape so it can be included as a credit in the nonthly 
parts statement. 

MR. MAC CRATE: I will return in a few minutes, 
your Honor, comparing reporting of these two, but I 
have a few questions with respect to the code numbers. 

Q To what use do you, in the accounting function, 
put the code numbers that are assigned tc franchise 
dealers? 

A -A dealer parts code number is used to identify 
that dealer in all data processing transactions. It's 
used in ordering, used in :shipping, used in billing, 
in credit, you know, all data processing transactions: 


we have. This is the identification of that dealer. 
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Q When a second parts code is issued to a dealer, 
wat does this permit so far as the dealer is concerned 
with respect to these various aspects to which you 
have just :eferred? 

A Well, this permits the use of a second 
address, separate invoicing would be involved, separate 
statements, It permits the submission of separate 
wholesale incentive plans and the use of separate 
credit limits. 

Q With vespect to credit terms, what are the 
normal terms on sales parts to franchise dealers? 

A Our billing period extends from the 26th of 
one month through the 25th of the following month, 
and the total of the statement is due on the 20th of 
the montii following the close of the billing period. 

However, if $2,000 or more of Autolite-Motorcraft 
parts were purchased in that billing period, then the 
total amount of those purchases are due the 20th of 
the second part of the month following the closing 
period. 
Q In addition to Autolite-Motorcraft parts, 


what additional parts would be listed on the monthly 


statement? 


A Ford branded would be shown. 
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What are Ford branded parts? 
These are parts that are branded with the 
Ford name and they are sold through our dealer terminal. 
THE COURT: They are not crash parts? 
THE WITNESS: They could include crash parts. 
Q Are you familiar with the controls that have 
been established for wholesale claims incentives? 
A Yes, I am. 
Q During the period commencing in ‘68 to dat , 
can you briefly describe for us efforts that have been 


made to improve the controls over claims for wholesale 


allowance? 


A In 1968, we were using varicus statistical 
tests that we applied to dealers' claims over an extended 
period of time to try to relate the claims that the 
dealer was making to the value of the incentives on 
the purchases that he was making from us to help us 


determine those dealers that may be submitting erroneous 


claims. 


In the summer of 1969, the management of our 


division were concerned because the amount of incentives 
that we had been paying through the year were exceeding 
the estimates that we had made of the incentives that 


were to be paid, and we received an assignment to 
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find out whether claims were being submitted in 

accordance with our policy or whether this increase 

was due to other factors. Wwe applied these tests that 

I spoke about to the Popp Claiming 450 dealers, submitting 
the largest amcunt of incentive Claims to us. And 

this flagged them about 79 dealers, where the claims 
appeared to be cut of line with the other dealers. 

We did not have enough auditors in our division to 

audit a group of dealers in a reasonable period of 


time so we formed a task force and got he‘v from the 


internal audit staff of the Ford Motor Company. 

We also yot help from the auditors of the Ford Division 
and Lincoln Mercury Division in that they would perform 
certain audits for us and we wrote up uniform procedures 


for all these different auditors to follow this auditing, 


and we completed in the late summer, early Fall of 1969, 
37 audits under this program. 

Q Was an audit of Cetral Lincoln Mercury in 
Brooklyn one cf the audits that was conducted as part 
of that task force program? 

A Yes, it was. 

Q Mr. Beers, I show you Defendant's Exhibit § 
for identification and ask you if you can identify the 


document, 
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Yes, I can. 
What is it? 
A This is a cecap that I made of the results of 
these 37 audits. 
Q Do you find on that recap a reference to 
Central Lincoln Mercury? 
& Yes, I do. 
Q Would you just approximate where on the sheet 
it appears? 
A Well, it’s tine eighth line from the botton. 
Q On the first page? 
A On the first page. 
MR. MAC CRATE: I would like to offer this 
analysis in evidence, your Honor. 
MR. JULIEN: Would your Honor defer ruling 
on this. 
THE COURT: We will have a recess until 2:15. 


{Luncehon recess at one p.m.] 


1073a 


AFTER. 0.8 So 6. 8 8 2.10 N 


ee 


(rial resumed) 


‘Wo hk tA 


DIRECT EXAMINATION CONTINUED 
BY WR. MAC CRATE: 
THE COURT: Is there any objection to 


Defendants' Exhibit S? 


MR. JULIEN: Yes, if your Honor please. 


I can hardly make it on the basis I cannot understand 


it, but with a few preliminary questions I can better 
understand it. 

THE COURT: All right. 
VOIR DIRE EXANINATION 


BY MR. JULIEN: 


Q Is it the complete report, these two pages, 
or was there more to it? 
A Those are all the dealers that we audited. 
Q And what is the test period which you employed? 
A Well, the test period that we employed was 


January through May of 1969, 
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Q And you don't express that test period anywuere 
by dates, do you? 
A No, I don't. This was just for my own infor- 
mation, Sir. 
Q And these figures in each’ of the columns, 
are they, for example, where it says ineligible customers, 
is that a dollar figure? 
A That is a dollar figure. 
Q Is it a customer number? 
No, Sir, it's a doliar fiqure. 
MR. JULIEN: All ria>t, now I understand. 
If your Honor please, I do not oject to that 
portion of this exhibit which deals with Central Lincoln- 
Mercury and it deals with them on both of the numbers 


which they had at that time. 


I do have objection to anything else dealing 


with otner dealers, none of whom seem to be in this area 
at all, concerning which we have no information. 
*THE COURT: May Isee it? 
MR. JULIEN: Yes, indeed. That's my copy. 
(ianding) 
THE COURT What are meant vy emergency sales? 
Wnat is meant by emergency sales? 


“HE WITNESS: Dealers can claim wnolesale 
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incentive on emergency sales of parts to other Ford 


dealers. This is where a dealer is trying to repair 


a vehicle and he needs a part, and he can buy it, we 


allow him to ouy it from another Ford dealer and allow 
that selling dealer to claim wholesale incentive on tnat. 

Generally, they are sales of one at a time. 

THE COURT: What was meant by ineligible cus- 
tomers? What kind of things did you 

THZ WITNESS: Well, these were various types 
of customers that were ineligible by our policy, ineligible 
customers for which the dealer could claim wholesale 
incentive. 

THE COURT: Is this just a summary of more 
detailed information you got? 

THC WITNESS: These are summaries that were 
made from the audit reports that showed the amount of 
disallowances from each audit. 

THE COURT: Did you read the audit reports? 

THE WITNESS: I probably did, yes. 

TIE COURT: All right, so don't you remember 
a litvcle more about wiat kinds of -- what was the most 
frequent ineligible customer or type of ineligible 
customer; was it other Ford dealers? 


THE WITNESS: I believe in the shop sales, for 


~3 


25 
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example, the most prevalent type were sales to insurance 


companies, 


THE COURT: What's meant by a shop sale? 


THE WITNESS: This is where a dealer uses it 


in a repair in his own ship. 


THE COURT: I see. 
And that was distinct from a -- 
THE WITNESS: That's distinct from a counter 


sale where he sold it to some customer over the counter, 
that came into the dealership to buy the part. 


THE COURT: In other words, if he sold an 


insurance company in repairing a car for the insurance 
company? 

THE WITNESS: This would generally be a repair 
in has own shop,and he charged or claimed wholesale 


incentive on the use of the parts in that repair. 


THE COURT: And that was the most frequent 


type cf ineligible sale in the shop sale, right? 


THE WITNESS: 


Yes, sir, 


TRE COURT: Now, let’s take in the counter sales, 


what was tne most frequent type of ineligible customer 
af you can remember? 
THE WITWESS: 


I can't remember, sir. 


THE COURT: Now, do you recall seeing instances 
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of sales to other Ford dealers? 

THD WITNESS: These instances would be re- 
Capped under emergency sales, where they were claiming 
incentive on sales to Ford dealers, but because of the 
quantities of the parts that they were selling to the 
other dealer, it was obvious that they were not for an 
emergency repair of a vehicle. Selling 100 Spark plugs 
or something like that, or quantities of any part to 
another Ford dealer would obviously not be for emergency 
use, 

THE COURT: And these audits would cover crash 
parts and other kinds of parts, right? 

THLE WITNESS: It would cover all parts that 
we sell to the dealer, yes, crash parts, other Ford 
Dranded parts, Autolite-Motorcraft parts. 

THE COURT: What's the relevance of the material 
about all these other audits? 

MR. MAC CRATE: Your Honor, it places the 
audit of Central Lincoln-Mercury in the proper framework. 


The whole context of audits going forward at that time and 


the particular objectives of that overall audit, tne 


focus at the time and what was being sought by going 
through this, and there have been various contentions 


about what should have been or wnat was learned from the 
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particular audit of Central Lincoln-Mercury, and this 
places it into its true historical frame of reference 

and shows that a whole group of audits would be coming 
across for review at the time of the particular focus that 
tne company had of learning certain information. 

THE COURT: So? 

MR. MAC CRATE: And the question of the second 
parts code was irrelevant to this overall investigation 
that was being made. And it also is the predicate for -- 
the predicate of information for the subsequent changes 
that were made with respect to control and all of these 
steps that I would like to now turn to in the question-~ 
ing of this witness. 

THE COURT: Well, I suppose insofar as it 
relates to the. prapose of Ford in changing its policy in 
July of 1971, it's admissible. We are not interested in 


otner audits per se. But we do have the question of the 


purpose for the July 1, '71 change as to which there has 


been a little bit of testimony, not really very much, 
and so anything that can shed light on tnat is fine. 
I will receive it and overrule the objection. 
(Defendants' Exhibit S was received 
in evidence) 


BY MR. MAC CATE: 


Q Mr. Beers, you referred to the instructions 
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tnat were given to the task force auditors. 
Did you prepare those instructions? 


A The instructions were prepared py the incentive 


control analysis people. The people who are engaged in 


@) Was there anything in the instructions to the 
auditors about examining the propriety of second parts 
codes? 

A No, sir, 

Q Are you aware of any right of Ford Marketing 
Corporation to access to the records of the customers of . 
its franchise dealers? 

MR. JULIEN: Just a moment, I am going to 
ooject to whether he was aware of a right. They did 
in fact do it. I think that is the proof that is important 
not whether his conclusion about legal rignts. 

THE COURT: I will sustain the objection. 

MR. MAC CRATE: Well, I submit, your Honor, 
the question of voluntary access to books is a lot 
different from having contractual right to examine books, 


and whether one particular person at one particular time 


that particular work, men who worked for me at that time. 


of Ford's access does not any way demonstrate a right 
of access or that those who control Ford policy can assume 


that they have any right of access. 
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~ 6 aR 
mt CaP 


108Ga 


Beers-direct Lad 
Mk. JULIEN: It still isn't a matter for him 
to determine, this witness. 
THE COURT: What competence does this witness 
nave on it? Is he a lawyer? Does he know contracts? 
I will sustain the objection. 
MR. MAC CRATE: Your Honor, it relates to -~ 
THE COURT: I will sustain the objection. 
There is no showing that there was ever a 
request made that was denied or anything like that. Go 
ahead. 
@) Was any action taken, Mr. Beers, in the fall 
of 1969 to strengthen your claims review procedures? 
A Yes, there was. 
Q What action was taken? 
A The incentive control analysis section was 
formed. 
Q And you have previously described the respon- 
sipility with which it has been charged. 
A Well, I briefly described responsivilities. 
It was formed to process the wholesale incentives claims 
submitted by dealers and the redistributions, recompensa-~ 
tion allowances submitted by our wholesale distributors. 
Now, in trying to control wholesale incentive 


claims we felt there were really two levels of control. 
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MR. JULIEN: I think this goes beyond the 
question. 
THE COURT: It does. 


Just limit your answers to the question, 


THE WITNESS: I am sorry 


Q Mr. Beers, by whom in the Ford organization is 


the auditing function performed and by whom has it been 
performed during this period, 1969 to dake? 

A It was the responsibility of the incentive 
control analysis section to audit, to conduct field audits, 
up to the period in September 1970, when this responsibility 
was transferred to the internal audit staff of tie Ford 
Motor Company as part of the centralization of all dealer 
and customer audits under that group. 

Q Who decides whether an audit is to be made? 

A The incentive control analysis section makes 


that determination. 


Q And they request this central auditing facility 
to then make an audit? 

A Yes, they do. 

@ Would you identify for us the nature of the 
difficulties and problems that have been encountered in 


guarding against claims not in accordance with company 
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MR. JULIEN: I object to that question. 

THE COURT: Overruled. 

A In guarding against these claims, we try to 
identify those dealers who are submitting significant 
excessive claims, or erroneous claims. We do this be- 
cause we receive some 6,900 claims a month, and it costs 
us something over $2,000 to audit a dealer, so we have to 
try to identify those dealers where there are Significant 
indications or indications of significant erroneous claims 
being submitted. 

As I indicated before, we did this by relating 
over a period of time, generally for a six month period, 
the claims submitted by dealers as compared with the 
incentives on the parts that they had purchased from us 
during the same period. 

Now, this had several difficulties. I guess 
the largest was that we had no information regarding the 
changes cf inventory of the dealer between the beginning 
of the period and theerd of the period. We did have data 
from the dealer regarding his total inventory levels at 
these two points of time, but his inventories of incentive- 
bearing parts could change in the opposite direction from 


the changes in his total inventory levels in these two 
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periods, and this would throw any ratios that we were 
trying to make entirely out of balance. 

The other problem that we ran into, in 
trying to apply these tests, was that the test assumed 
that all of the incentive-bearing parts that the dealer 
purchased were used or were sold to eligible customers. 
It didn't recognize that one dealer may be selling 
practically all of his sales to eligible customers, another 
dealer may be selling none of his sales to eligible 
customers, 

So when we applied the tests, the first dealer 
would look bad, the second dealer would look good, and 
yet, we had a problem because of the change in inventory 
and the assusptions that all sales of incentive-bearing 
parts were made to eligible people. 

Q What otner problems and difficulties did you 
encounter? 

A Well, one of the problems that we were having 
was minimized by a change in policy that was made in 


March of 1970. Formerly, parts purchased from another 


Ford dealer who had purchased them from the Ford Motor 


Company were eligible parts for claiming wholesale 
incentive. 


The problem that we ran into here was that in 
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auditing a dealer who was claiming incentives on parts 

that he had purchased from another Ford dealer, the auditor 
might suspect that these parts had not been purchased by 
the selling eealer from Ford because of the low prices 

at which they had been sold tothe claiming dealer. 

But we had no way of proving this without 
auditing the selling dealer in determining from whom he 
had bought these parts. It was a difficult problem tu 
us, and the change in policy helped eliminate the problems 
we were running into in that area. 

THE COURT: What change of policy was that? 

THE WITNESS: This was the change that eliminated 
the parts purchased from other Ford dealers who bought 
them from Ford Notor Company from eligible -- for claiming 
wholesale incentives. The parts had to be -- after March 
of ‘70, the parts had to be purchased directly from Ford. 

THE COURT: Was there any -- after March ‘70, 
was thee any problem on that score, any significant 
prob..em? 

THE WITNESS: Not that I am aware cd. 

THE COURT: And do I understand that the 
problem that you were talking about just now was the 
problem which would arise if one Ford dealer sold to 


another Ford dealer; right? 
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THE WITNESS: Yes. Yes, sir. 

THE COURT: And the problem arose because of 
what, the second Ford dealer might want to get an incentive 
allowance? 

THE WITNESS: The second Ford dealer might 
claim an incentive allowance on that part. 

THE COURT: And obviously, he hadn't bought 
it from Ford, right? 

THE WITNESS: That's rioht, sir. 

THE COURT: And the incentive allowance that 
the first dealer got might well have been passed along 
to that second Ford dealer in a low price, right? 

THE WITNESS: It may have, yes, sir. 

THE COURT: But all in all Ford wasn't 


interested in giving wholesale incentive discounts to 


THE WITNESS: That is true. 
THE COURT: When we started the examination 
of this witness, I was discussing this very point, and 
iir, Julien was discussing this very point, and I said that 


out of ali the possible problems I didn't see that this 


people who didn't buy the parts from Ford, right? 


problem would be one if Ford did its recordkeeping properly, 
tnat is, the possibility of having a Ford dealer who had 


purchased from a Ford dealer make a claim for an incentive 
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allowance. I said I didn't see how that could be a 
problem if the recordkeeping were done properly. 

Mr. MacCrate said the witness will tell us 
about a problem in that line. The witness nas told us 
about a problem but says it was all over with as of 
March ‘70. 

MR. MAC CRATE: One of the steps taken to 
tighten the procedure was directed to -- 

MR.JULIEN: Just a minute, if there is going 
to be a narrative statement now in the presence of this 
witness -- 


THE COURT: I want to hear Mr. MacCrate. 


MR. JULIEN: In the presence of this witness? 


THE  COURT's Sure. 
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MR. MAC CRATE: Was directed to the problem 
of the second dealer claiming incentive for a part that 
had not been purchased through Ford. 

THE COURT: He said it was over with after 
March ‘70. 

MR. MAC CRATE: And a change was made in March 
of i970. It is one of the series of changes that was 
made, the first one in this line, in order to tighten 
the procedure. Now, the problem that I was alluding 
to earlier was not this problem of policing sales 
between dealers where the second dealer falls with 
other than Ford but the problem to which I refer is 
where he falls between the two and the special problem 
that relates to that. That is, your Honor, a separate 


problem from this one. 


THE COURT: We are well down the line, but 


I thought we were having order forms introduced and so 
forth, dealing with the question of whether -- wait a 
minute, we are still talking about the second Ford 
dealer claiming allowance. 

MR. MAC CRATE: Yes, your Honor. 

THE COURT: And you are talking about a 
problem that continued, namely, where the second Ford 


dealer buys from an intermediary. Was that a problem? 
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THE WITNESS: Yes, sir. 

THE COURT: Did it get solved by this change 
in your recordkeeping? 

THE WITNESS: No, J don't believe it has. 

THE COURT: Why not? 

THE WITNESS: Because under the WINS system 
that we have, we still don't have an identification by 
the dealer of the customer to whom he is selling parts, 
nor do we know when we measure the parts that he 
purchaced from us against the claims that he is making 
against us, we don't know whether he is using all of 
those incentives bearing parts for eligible sales. 

THE COURT: Your problem is to find out 
whether the Ford dealer has beught the part from Ford 
or bought it from somebody else? 

THE WITNESS: Yes, sir. 

THE TOURT: If he hasn't yet bought it from 
Ford, he obviously doesn't deserve a discount from you, 
does he? 


THE WITNESS: No, he doesn't. 


THE COURT: Isn't it possible for Ford to 


determine whether or not Ford has sold the parts to 
the dealer when the cealer claims a discount orn those 


parts? Isn't that possible? 
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THE WITNESS: No, sir, it is not. 
THE COURT: Why not? 
THE WITNESS: Because the dealer can bu; 


the 3. ne part from the many sources. They can buy 


Autolite motor parts, for example, from the wholesale 
distributor chain, independent chair. 
THE COURT: Crash parts? 


THE WITNESS: He can buy crash parts from 


another Ford dealer who acquired them through an 

intermediary or an independent account, cross selling. 
THE COURT: The fellow who makes a claim 

for a wholesale incentive allowance on a crash part, 

he has sold to a body shop, he is only entitled to get 

that allowance if he has bought it from Ford, right? 
THE WITNESS: Yes, sir. 


THE COURT: Ace you saying to me you have no 


means of compelling him to identify by invoice number 


or some other way the fact that he has bought that part 


from Ford? 

THE WITNESS: No, gir. I think that would 
be an almost impossible task because these parts 
generally, when they buy them from Ford, are put into 


a dealer inventory and they may stay in that inventory 


for varying periods of times and in the time he uses 
—a 


1999a 


787 
4 hpsr Beers - direct 


it, it would be very difficult for a dealer to identify 


that particular part he is using with a purchase from us. 

THE COURT: Couldn't it be stamped? 

THE WITNESS: I suppose it could, but I think 
it would be very difficult for a dealer. 

THE COURT: Have you thought about it? 

THE WITNESS: No, sir, we have not considered 
the subject of identifying each part in a dealer 
inventory with an invoice number that he used in 


purchasing the part. I think that would be tremendous 


workload for our dealers. There are many of our 


dealers who are not that active in submitting wholesale 


incentive claims and we would force the same kinds of 


recordkeeping on them that we would force on the other 


dealers. 1 think it would be a monumental workload 


for. them to do. 


THE COURT: Are you saying now you have no 
way at all of determining exactly where the Ford dealer 
buys his parts when he claims wholesale expenses on 
those parts? 

THE WITNESS: Without a field audit, we 
cannot determine it. We can determine the level of 
purchases the dealer makes from us of various product 


lines, not individual parts but product lines. 
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THE COURT: YOu can compare the level of 
purchases with the level of discounts requested? 

THE WITNESS: Yes, and we do that. 

THE COURT: When you made the audit, 


what was the extent of the problem? Can you describe 


t in terms of dollars? How was the dollar volume 

of excess versus proper? Did you calculate that? 

THE WITNESS: NO, I did not. 

THE COURT: Do you have any memory of that? 
Did it turn out to be a very significant problem, a 
little problem or something in between? 

THE WITNESS: I don't believe I compared the 
percentage or erroneous claims with the total amounts 
claimed. 


COURT: You have 37 companies you audited. 


WITNESS: Yes, sir. 


THE COURT: And you hed figures as to the 
dollar volume of the wholesale incentives they were 
requesting during the audit period? 

THE WITNESS: Yes, sir. 

THE COURT: It would seem to me you would 
be interested in finding out is this a significant 
dollar problem or not a significant dollar problem. 


THE WITNESS: We looked at that from the 
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amount cf the disallowances this resulted in. 


THE 


THE 


COURT: 


WITNESS: 


evidence shows that. 


THE 


COURT: 


WITNESS: 


COURT: 


- JULIEN: 


WITNESS: 


How many dollars were disallowed? 


The schedule that was put into 


In dollar terms? 
Yes, sir. 
That is what? 
Exhibit S, your Honor. 


I would have to add the bottom 


looks like -- I believe the total is $83,000. 


THE 


THE 


THE 
THE 
THE 
THE 
THE 
THE 
THE 
subsequent to 


THE 


COURT: 


WITNESS: 


COURT: 


WITNESS: 


COURT: 


WITNESS: 


COURT: 


WITNESS: 


COURT: 


this? 


WITNESS: 


And you are adding what? 


The third column from the right, 


That is dollar amount? 

That's dollar. 
How did that compare -- 

With the total claims submitted? 
Yes. 

I don't know, sir. 


Have you done another audit 


We have conducted many audits. 


Not a group of dealers like this, specifically. 


THE 


COURT: 


Have ycu found the problem 
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increasing or decreasing or what? 

THE WITNESS: The amount of erroneovs claims 
has increased since we have been working with the 
WINS system. I believe this is because we have been 
able to identify better the areas in which these outside 
purchases have occurred. 

THE COURT: What are the areas where the 
outside purchases have occurred? 

THE WITNESS: By area, I mean the product 
lines which a dealer is purchasing or claiming more 
than he has purchased fro us. 

THE COURT: What kind of product lines are 


those? 


THE WITNESS: There are a hundred different 


product lines. 

THE COURT: You said you would be able to 
identify the product lines where the invalid purchases 
occur most frequently. Didn't you say that? 

THE WITNESS: No, sir, I didn't mean to give 
that impression. What I meant was, we were able to -- 
the auditors were able to determine better the amount 
of erroneous claims because they had the information 
broken down by product line. I do not know, I don't 


know Of an analysis we have made to show which of these 
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product lines the most erroneous claims are occurring. 

PHP POURE: He Ye Hate BAY 4h Foriidbd at 
about what is the source and who they are buying from 
when they make the invalid claims? 

THE WITNESS: The auditor has in each audit, 
but I am not aware of it, no, sir. 

THE COURT: You have no information about 
that at all? 

THE WITNESS: I do not have any. 


THE COURT: You can't tell me whether ic 


relates to purchases from other Ford dealers or 
purchases from independent, so-called jobbers? You 
have no information about that? 

THE WITNESS: No specific information, your 
Honor, no. 

THE COURT: I get your point, Mr. MacCrate. 
You are almost taking a legistlative approach. You 
feel Ford Motor Company has a right to make rules and 
regulations of general application. But, the point is 
we do have crash parts here and we are not talking 
vealiy about Autolite or Motorcraft, we have one 
company which was, as far as I can see, was very unique, 
and we can have all kinds of evidence hour after hour 


about control problems, changes in procedure, but if 
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it ends up that there was no problem except that the 
transactions between Ford dealers, what really does 
that have to do with FLM? This witness cannot tell 
me one thing about whether there was really a problem, 
after all. this analysis ae so forth, there was a problem 
about FLM or any company like FLM. 
So, I just don't know where all this gets us. 

BY MR. MAC CRATE: 

Q Can you give to his Honor any examples of the 
kinds we problems that arose of which you do have some 
specific knowledge? 


MR. JULIEN: With respect to crash parts? 


MR. MAC CRATE: With respect to the claiming 


THE COURT: Let's have the specific problems. 

A One of the audits that was made in 1969, the 
auditor found a dealer was Claiming wholesale incentive 
on sales that he had made to two jobbers. The auditor 
through’ further investigation found that the sales 
were merely paper transactions, that the jobbers were 
in turn selling the same amount of dollar value of 
parts back to the dealer. These were really paper 
transactions, no parts moved between the two organizations 


and it was merely a ploy to allow the dealer to claim 
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wholesale incentive. 

We found another audit, at the same time, a case 
where principal of dealer A, was a part owner of a 
jobber and dealer A purchased a substantial quantity 
of Autolite-Motorcraft from the jobber and resold them 
to Dealér B. Dealer B in turn sold these and claimed 
the incentive on them to an independent company, most 
of whose sales were to other Ford dealers. 

THE COURT: Dealer A sells to Dealer B, and 
Dealer B does what? 

THE WITNESS: He sells to an independent 
company, an expediter, most of whose sales were to other 
Ford dealers. 

THE COURT: What is an expediter? 

THE WITNESS: I'm not too familiar with the 
term, but generally it's someone that buys and resells 
automotive parts. 

THE COURT: You found both of those instances 
in your 1969 audit? 

THE WITNESS: Yes, sir. 

THE COURT: Go ahead, Mr. MacCrate. 

BY MR. MAC CRATE: 
Q Do you have other specific examples that you 


can provide, Mr. Beers? 
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Well, another audit in that period, we found -- 
MR. JULIEN: I have to take the objection 
that none of these relate to my client, if your Honor 
pleases. 
THE COURT: I will overrule that. I know 
they don't. 

A We found where another dealer was selling 
a fleet and the fleet had the same address as a jobber. 
We found in auditing this dealer that he was buying 
parts similar to those that he was selling to the 
fleet, was buying them back from the jobber at anywhere 
from ten to 23% off. 

THE COURT: The dealer sells to the fleet 
and then what happens? 

THE WITNESS: Then the dealer buys back from a 
jobber located at the same address as the fleet at 
a discount of 10 to 23% off. 

Q Could any one of these problems be ascertained 
as existing in the records that you had in field 
accounting at the headquarters in Levonia? 

A No, they could not. They were particularly 
difficult to ascertain because we have no right to 
audit a customer or the dealer and without examining 


the books we cannot tell where the parts are being sold. 
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And, these cases (he? I have talked about, we 

just happened to be auditin; a dealer that was buying 

the parts back so we found cut about it, but in many 

cases we would have no idea to whom the parts were 

being sold. 
Q There are two problems here. One is identifying 

where to look and the other is then looking by way of 


an audit? 


A Yes, sir, that's right. 

Q With respect to the problems that you have 
at the second step of auditing, you have referred t> 
access to records. To what records do you have access 
for auditing purposes? 

A We have access to the dealers’ records. 

Q You have indicated that the change to the 
WINS form was effective Janvery 1, 1972. Was that 
on an optional or mandatory basis? 

A At that time it was on an optional basis. 

Q Was it subsequently made mandatory? 

A Yes, in June of 1974. 

Q I show you Defendant's Exhibit L-l, and ask 
you if that is a sample page from the WINS form of 
claim? 


A Yes, it is. 
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Q Would you summarize the advantages from a 
controller point of view of the WINS form over the 
prior form that we have identified as 2715 and 2715A? 
A The advantages of the WINS claiming system is 
that we can get information on dealers' claims, by 
a breakdown of a hundred different product lines, and 
we have the purchases of the same dealer broken down 
by these same hundred product lines so that we can 
make comparisons between purchases and claims over an 
expended period of time to determine which dealers 
and in what areas they appear to be claiming more than 
they are buying from us. 

As I indicated, because we are not aware of 
changes in inventory levels of any of these product 
lines, the analysis that we made may be imperfect 
because inventory changes can change but looks like 
erroneous claims to be perfectly eligible claims. 

The other factor that we have a problem is, 
that we do not know the use to which a dealer puts those 
parts. If he claims incentive on 10% of his parts 
but actually sells none of them to an eligible customer, 
he would look like a very good bet to us, it would 
look like he is doing a good job and not overclaiming. 


Q This is on the basis of the information 
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available to you in Lavonia? 

A Yes, sir. On the other hand, the dealer 
that is doing 75% of his business to wholesale customers 
who are eligible for claiming wholesale incentive, 
appears to us he is overclaiming because of the 
relationship of his claims with those of other dealers. 

So, this is one of our difficulties and the 
other, of course, is that we do not have information 
regarding these eligibde customers that the dealer is 
selling to. 

Q Mr. Beers, do you remember accounting records 
maintained in the Fords Parts Division indicate whether 
a franchise dealer is operating under the dealer 
developnent program er not? 

A No, they do not. 

COURT: You had this change of policy 
July 1, 1971, right? 

THE WITNESS: Yes, sir. 

THE COURT: Have you conducted some audits 
since then? 

THE WITNESS: Yes, we have. 


THE COURT: Have you found some frauds since 


WITNESS: Yes. 
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THE COURT: In other words, even under the 
new policy you might have some claims that a sale 
was made to a body shop when it was really made to a 
phony? 

THE WITNESS: Yes, sir. 

THE COUPT: Just under some fraudulent 
setup of the kind you described? 

THE WITNESS: Yes, sir. 

THE COURT: And you found cuch instances, right? 

THE WITNESS: Yes, sir. We found other 
instances, sir. If a dealer is buying a particular part 
from Ford and making other purchases of that part from 
an independent account, a jobber, let's Say, we have 
found instances where the dealer has a difficult time 
keeping his records straight as to which parts he bought 
from Ford and which parts he bought from the independent , 
and he may be submitting erroneous claims on the sale 
of that part, he may be claiming more sales than he 
bought from us, simply because his records are not 
that accurate and he can't keep track of it. There 
are many other claims where, you know, a dealer may be 


just claiming erroneously for some other reason. 


THE COURT: Are you talking about before the 


change of policy? 
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THE WITNESS: This is after. This is today. 
THE COURT: He buys from an independent? 
THE WITNESS: Yes, sir. 
THE COURT: In other words, let's say he buys 
a Motorcraft which he can't get from an independent. 
THE WITNESS: Yes, sir. 
THE COURT: And he has a hard time, you say, 
keeping track? 
THE WITNESS: Some dealers do, yes, sir. 
BY MR. MAC CRATE: 
Q You have indicated, Mr. Beers, that the cost 
of an individual audit is approximately $2,000. 
MR. JULIEN: I didn't hear that testimony. 
THE COURT: Yes, he said that. 
Q How many days does it take for a normal audit? 
A Well, it generally takes at least a week, 
Sometimes they run into two weeks. 
Q How many audits do you intend to conduct in 
a normal year? 
A It varies, I would say, between 150 to 200. 
Q That is the total franchise dealers of 
approximetely 6,800? 


A Yes, sir. 


Viewed from the point of view of your overall 
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responsibilities, how has the change in policy with 
respect to the wholesale incentive in July 1971 affected 
you? 

MR. JULIEN: I object to that. 

THE COURT: Overruled. 

A It has affected my responsiblities in that 

it makes easier field audits to determine dealers who 
are submitting erroneous claims on such sales and to 
identify these claims that formerly were being claimed 
‘On sales to indepehdents who then ended up, parts ended 
up in another Ford dealer. We can not, in the course 
of an audit, disallow these claims at the source of 
the dealer we are auditing. Formerly, we didn't know 
where the parts were going after they got to the 


independent customer. 
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Q Mr. Beers, I showyou Defendants' Exhibit C or 


identificatibn and ask you if that is a publication of Ford 


Marketing Corporation? 
A Yes, it is. 
Q Wnat division or section of Ford Marketing 


Corporation is responsible for its public ation? 


A The Dealer Development Activity. 
Q And who is the manger of Dealer Deveopment? 
A I believe it is Mr, Ramsey. 
Mk. MacCRATE: Your Honor, I would like to offer thik 


publication in evidence at this time. It is on a small 


collateral issue that was raised with respect to who are 


i 
| 
| 
| 


dealer development franchises, 


This little booklet describes the program and simply 

adds that information to this record, | 
o ke JULIEN: It doesn't indicate who they are, and | 

I don't see that it adds anything at all to this record. This| 
is some invitation to invest, and I just don't see what its | 
pertinency can possibly be here. | 

THE COURT: Is there any dealer development 
situation involved in our case? 

MK. MacCRATE: There is testimony by Mr. McKee 


that Thomas and Parkview at least at some time were dealer 


development deetJevs, und it is simply to explain what it ig, 
P mp iy P 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
9 CUARE Wy 5 ae Ko 


1105a 


Beers-direct 
THE COURT: | I will veceive it, 
(Defendants' Exhibit C was received in evidence, ) 
MR. MacCRATE: Your Honor, I have two final 
questions of Mr, Beers. I would respectfully request that the 
questions and answers be received in camera and that the 


transcript of this portion of testimony be separately 


transcribed and kept under appropriate-- 


THE COURT: Who will be excluded from the hearing? | 


MR. MacCRKATE: Those who are not involved in these 
proceedings, your Honor. 

THE COURT: Well, we can have everybody leave the 
courtroom, 

Is there anybody in the courtroom who isn't 


involved in these proceedings? 


MR. MacCRATE: Yes, 

(Individual excused from courtroom) 

MR. MacChATE: As I requested, I would like to heve 
this portion of the transcript separate, 

MR, JULIEN: May we perhaps by talking at the bench 
for a moment perhaps find out what this extraordinary 
request is all] about? 

THE COURT: The reporter will mark this beginning 
and the end of this portion and see if we have cto have it 


sealed, 
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THE COURT: Do you have any more questions of this 
witness? 

MR. MacCRATE: Ne, your Honor, 

THE COURT: Let's take a short recess and then 
you may cross examinc. 


(Recess) 


CROSS EXAMINATION 
BY MR. JULIEN: 
Q Sir, I just want to take one moment with respect 


to Exhibit C, that's that dealer development stock plan. 


} 
| 
Is that an arrangement under which somebody becomes! 


distributor and in the corporation form to act as a 

dealer--1I did not mean distributor--as a dealer, the corpora- 
tion is owned 20% by the operator, and 80% by Ford Marketing 
Corporation? 


A I am not that familiar with the plan, sir. 


Q Just look, so we don't have to call attention in 
brief, Isn't that the arrangement? 
A I believethis is a sample showing an investment 
of $20,000 by one party and an investment of $380,000 by anothe). 
Q The other is Ford? 
A Yes, sir. 
Q And do you knavhow many dealer development 


corporations there were in this area, in the metropolitan 


Beers=cross 
New York and New Jersey area” 
A No, sir. 
Q There would be such records available in Ford? 


There would be in Ford Motor Company, yes. 


Now, I now want to come to Exhibit ‘. 
As an accountant, isn't it customary to make a 
record of the period that one is employing with respect to a 
test period? 
A As I indicated, Mr.Julien, this was for my own 
information. ' 


| 
Q Well, whosever information it may be, since it is bri 


| 
supplied here for the Court's purposes, From an accounting | 
| 


standpoint, a statement of the test period would be important, 
would it not? 

A Yes, it would. 

Q And with respect to all of these suspect dealers 
who appeared on S, was the same period employed as to each, 
or did the period for testing vary? 

A The period, as far as I know, was the same period 


for each dealer, 


Q Well, do you know that? Is that a fact? 
A I believe in some instances we may not have had a 
total of five months claims from each of the dealers in making 


the test, 
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Q Were there instances, for example, where you 
employed a year or more analysis and entered it into this 


list? 


A In this list--I want to correct the former answer, 


I was referring to the test that we applied to the 450 dealers 
to flag possible dealers for erroneous claims. These records, 
it is my understand that these records cover a five-month 


period in each instance--January through May of 1969, 


Q And when you say that is your understanding, I 


don't want to persist with this question, I simply want to 


know, do you know? 
A That was the ground rules under which these audits 
were made, 


Q Well, now, have you had an occasion to exkhmine 


Exhibit 96, an audit made of Central and FLM in the year ai 


A Yes, I have, | 
Q And are you aware that that audit covered both 

| ee franchise dealer, Central, and its customer, FLM? 

You are aware of that? 


A Il am aware that it covered franchise dealer Central, 


Q Well, the record’ shews that it also covered and 
audited the books of FLM. 


MR. MacCRATE: That's argumentative, your Honor, 
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Mi, JULIEN: Then I will have to present it to him, 
and ask him. I think that's well understood about it, | 

THE COURT: You have something in your hand and | 
you want to ask the witness what you already know and see 
if he is geing to disagree with you? 

MR. JULIEN: It is not an exercise at all, your 
Honor. 

THE COURT: Okay, 


MR. JULIEN: I assure you I have an objective in 


which the Court will be interested, 


THE COURT: Let's go to it. Go ahecd. 


Q On Exhibit S where you come to Central LM you 


have listed alongside the code numbers, have you not? 


A Tes, (Sir, 


MR. JULIEN: Those code numbers,your Honor, so 
as to save time, include Central's code number and FLM - 


13430, 


THE COURT: Yes, I see that. 


8 


MR. MacCRATE: Objection, it is not FLM's code 


number, 


THE COURT: All right. 


Q I want to call your attention to the fact that 


. = &@ & 


this audit of FLM and Central, which is Exhibit 96, starts 
checking--commencing with October 1967 and extends through 
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Novembbr of 1969. Do you see that, sir? 
I believe it says September of i969, 
Yes. 

A Yes. 

Q Through September '69, commencing October 1967. 
Do you see? 

A Yes. 

Q Now,please look at the figure, which is on the lne 
for Central LM for the alleged return sales and emergency 
sales, Do you see that figure in the colum for retirn 
sales to be 726, for emergency sales to be 1469? 

A Yes, sin 

Q Anddo you know that with respect to this audit -- 
just bear with me for one moment, sir -- and do you know in 
that audit that the same figures, 726.41 is given for 
return sales, and sales to dealers,$1,458,omitting the 
cents? 

A Yes, sir. 

6) What do you call a clean audit, sir, of one 


of your dealers? 


A I don't understand what you mean by 


You never came across that term before? 


I don't know what you mean by it. 
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Q Well, do you gather -- would it he fair to 


gather from this that the figures entered in S on the 


for Central actually represent a little less than two 


years of auditing of their books, from October '67 to 
September of '69? 

A The auditors were to audit two pe-iods when 
conducting these audits. They wereto look at the period 
ees through May -=- claims submitted for sales during 
| the period January through May of "69, and report the 
disallowances separately from that period from the total 


| of the period. 
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Q Now I want to go to -- excuse me, have you 
finished? 

A Since the figures are posted here for the test 
period are also those shown in the audit for the total 
period, I do not understand why -- what has happened. 
Maybe they only audited the test period and didn't go 
all the way or maybe they did not report the test period 
separately in this instance. 

MR. JULIEN: The audit report shows they went 
right to September '69 in arriving at thos figures. r 
point that out to your Honor when we finally get around 
to briefing this matter. 

Q In Exhibit S, you were listing not only 
disallowances for crash parts, but disallowances for 
Autolite, and Motorcraft items, right? 

A Yes, that's right. 

Q Do you have any kind of study at all which 
just lists what you determined with respect to crash 
parts of these alleged thirty odd suspects whom you 
audited? 

A No, I do not have such a study. 


Q For example, those columns which are headed 


"Shop Sales” would be most likely to include the 


Autolite and the other brand of items; is that correct? 
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A No. That column would include parts used in 
their body shop which could be crash parts. 

Q But you don't know? 

A No, sir, I do not know. 

Q And one of the things that you said your inquiry 
was addressed to was to see whether claims were being 
made with respect to sales to insurance companies, is 
that right? 

A I don't recall saying that but we certainly 
examined that, yes. 

Q Because that would be an ineligible customer. 

A Yes, it would. 

Q And do you recall this entire audit failed to 
disclose single such transaction? 

BR No, I indicated I thought the primary reason 
for the ineligible customers in shop sales were sales 
to insurance companies. 

Q You recognize, and I don't want to belabor this, 
you recognize that the column headed: "Insurance Claims" 
on Exhibit S has no entry of a single item? 


A Yes, I do. 


Q With respect to items such as the non-crash 


parts, there were wholesalers in the field in your line 


of the distribution, right? 
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Only are you able to audit when you desire to do so, 


1145a 
3 hpsr Beers - cross 814 
2 A I'm sorry, 4 didn't understand the question. 
3 Q With respect to items other wUian crash parts, 
4 such as Autolite and Motorcraft, there were wholesalers 
5 and jobbers in your line of distribution? 
6 A Yes, sir. 
7 Q So the danger, if there was a danger, of an 
8 intermediary in these non-crash parts was far greater 
9 than any crash part items, true? 
10 A I don't know, sir. © 
11 Q Do you know there were no equal number of | 
12 wholesalers in the crash parts, Ford crash parts at 
13 that time. You know that, don't you? 
14 | A I don't know the number of wholesalers 
15 handling crash parts. 
16 Q With respect to such of your dealers who make 


but you can inflict some type of punitive measures 
such as the cancellation of a franchise, can you not? 


A I believe that that is one of the points on 


which a franchise can be -~ 


Q In such an instance, what has happened, one 


mn & & SB 


or more of your own franchise dealers may be breaching 
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their agreement with you, true? 

A I don't understand the point. 

Q In their agr2ement with you, they agree not 
to sell to other dealers and make wholesale claims against 
you for allowances, isn't that right? 

A Not in the agreement, no. 

Q But that is your policy? 

A Yes, sir. 

Q Even now, having changed your policy in July 
of 1971,respecting the wholesale incentive allowence, 
do you remember audits from time to time revealed that 
your own dealers are still participating in some kind 
of fraudulent arrangement, one with the other? 

A The audits reveal they are submitting erroneous 
claims, yes, sir. 

Q And these are your own dealers, right? 

A They're franchised dealers, yes, sir. 

Q And that is so since July of 1971, correct? 

A Yes, it is. 

Q And of course, one of the things -- what is 
that inventory group you have? 

A Incentive control and analysis. 

Q That is one of the things that they are 


organized for, both to see unusual transactions and 
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if they raise the red flag, to induce an audit to be 
made of that particular franchise desler, right? 

A They try to identify those dealers submitting 
significant erroneous claims. 

Q And as an accountant, when an audit is 

performed, you can check: the purchases and you can check 

the sales of the books of your dealer, right? 


A Yes, sir. 


Q Of this total of $84,000 that you told his 
Honor, approximately, :\>resents the transactions 
disallowed in Exhibit S, do you have any way of knowing 
how much of that was in the crash part field? 

A No, I don't. 

Q And this new WINS system that you have inaugerated, 
since its establishment, has the work of your inventory 
control unit been improved in some fashion? 

A I don't understand what you mean by improved. 

Q Are there things now available to them which 
theretofore had not been available to them? 

A Yes. 


Q And those things include an assessment of the 


"purchases made by your franchised dealers by categories, 


is that right? 


A By product lines, yes, sir. 


6 hpsr Beer 817 

Q Making it easier for your control unit to 
raise a xed flag with respect to any dealer who is 
showing more claims in a cetegory than purchases over 
a pericd, i# that right? 

A Yes, but & pointed out that this was not of 
a positive control. 

Q Whether positive or not, it is an added factor, 
something that has been more beneficial and something 
that you did not have before. 

A That is correct. 

Q Thie estimate which you afforded his Honor's 
total amount of disallowed incentives, has that ever 
been totaled or audited in some fashion so that we could 
have an exact rather than a rough estimate? 

A No, sir. 

Q That wasn't considered important enough to 

nduct an audit? 

A I don't know how we could conduct an audit. 
We..would have to audit every one of our dealers. 

Q It wasn't considered important enough to 
total up with respect to these dealers whom you considered 

te be the most suspect? 
THE COURT: I don't know what you are getting 


at, Mr. Julien. They could find out the individual 
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dealers that they check. 

MR. JULIEN: And they could also find the 
ratio that it would bear to the whole of the inventory 
allowances. That would be easy to ascertain. 

THE COURT: That isn't an audit. That's 
something you are thinking of. Let's go ahead. I would 
like to ask you this: The figures you mentioned before, 
for five and a half years, are the sales for crash 
parts and parts roughly flat over this time? 

THE WITNESS: I believe they have been 
increasing. 

THE COURT: I would like to have yearly 
figures now. 

THE WITNESS: I don't have then. 

THE COURT: I would like that be submitted 
in some way. Then, the estimate of excess claims, the 
rough estimate, when was that made? 

THE WITNESS: I believe it was made sometime 
after this test. 

THE COURT: Sometime after the 1969 audit? 

THE WITNESS: Yes, sir. 

COURT: Is related to what, the year 1969? 
WITNESS: In that period. I don't recall 


it that precisely, sir, but I believe it sprang from 
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this kind of a test. 

THE COURT: Can you tell me whether the 
amount of excess incentive allowance has increased or 
decreased as the years went on, '70, '71, '72? Do 
you know what has happened? 

THE WITNESS: Well, it depended on two things. 
One, the number of audits that are conducted in those 
years and the amount of erroneous claiming that has 
occurred. I think that the last year that I can recall 
was an increase over the previous years. 

THE COURT: What was that last year? 

THE WITNESS: I believe it was 1973. 

THE COURT: ‘Toe 

THE WITNESS: Yes, sir. 

THE COURT: Are you talking about the amount 
of excess found in the audits that were conducted? 


THE WITNESS: Yes. 


THE COURT: Or are you talking about an estimate 


based on -- 
THE WITNESS: No, these were the amounts 
that were disallowed when the audits were conducted. 
THE COURT: Did you conduct more than 37 
audits? About how many audits did you conduct? 


THE WITNESS: I'm not sure. I believe it was 
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in the neighborhood of 160 to 175. 

THE COURT: So you had more audits than the 
37 you did back in '69? 

THE WITNESS: Yes, sir. 

THE COURT: And you found more. What was the 
total excess found in the 175 audits in '73? 

THE WITNESS: As I recall, it was something 
over $400,000. I can't be that precise. 

THE COURT: Out of 175 accounts? 

THE WITNESS: Approximately. 


THE COURT: Was there any attempt made to 


estimate the total annual excess c:uims in any years 


after the '69 time we talked about? 

THE WITNESS: Not that I can recall, sir. 

MR. MAC CRATE: Your Honor, may I request 
that in your initial question to the witness the dollar 
amount be excised from the record? 

THE COURT: There is no indication on that. 

MR. MAC CRATE: From the point of view of 
protecting that figure, which is all that I am interested 
in protecting, I would appreciate if the question could 
appear without the dollar amount. I think it is clear 
what your Honor -- 


THE COURT: We will see about that. 
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Q In these additional audits that you just told 
the Court about, in those audits, too, with respect to 
the disallowances, there was no breakdown between 
disallowances on crash part items and disallowances 
on the other items, the Autolite and Motorcraft? 

A No, sir. 

Q "By “No, sir", do you mean there wasn't a 
breakdown? 


A There was no breakdown between the crash items 


and the other items. 


Q And you have no way of telling us what 
percentage, for example, of disallowances of crash parts 
would bear to the entire total of 400,000 that you 
mentioned? 

A No, I do not. 

Q You told his Honor, you gave him an incident 
of an audit which revealed that there were two jobbers 
dealing with each other through some paper transaction 
where the dealer was making a purchase and had set up 
some jobber with a paper transaction. Do you have the 
name of that concern? 

A It was not one of those audits. It was an 
earlier audit, earlier than 1969. 


Q It does not appear on Exhibit S? 
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No, sir. 

Do yov have a record of that? 

There is an audit report available, yes, sir. 

You don't have it here? 

There is one in the courtroom, I believe. 

MR. JULIEN: May I call.for it, your Honor? 

THE COURT: Yes. 

MR. MAC CRATE: Mr. Beers, can you identify 
which of the audits it is? 

THE WITNESS: Wabash Ford Truck Sales. I 
have a copy in my briefcase. May I -- 

THE COURT: Certainly. Are you going to ask 
about all three of these insvances? Should he get all 
three reports, Mr. Julien? 

MR. JULIEN: I think that would be helpful. 

THE COURT: All right, let's get ali three 
reports. 

BY MR. JULIEN: 


Q Are these the three examples which you furnished 


his Honor with during the course of your direct 


examination? 
A Yes. There are four audits here. These two 
are two audits made of the one example. 


Q Is this on the same subject? 


Beers - cross 

This is the third. 

Let me take Wabash first. Wabash was one of 
your franchise dealers in Indianapolis, is that 
correct? 

A Yes, sir. 

Q And the fictitious arrangement that you found 
your own dealer had been involved in had nothing to do 
with crash parts, did it? 

A I am not sure what kind of parts are involved. 

Q Weren't they Autolite branded parts? 

A That's what it says, yes, sir. 

Q And Auto-- 

A Wait a minute, let me see that again. It says 
the dealerships had been purchasing Autolite branded 
parts from these jobbers but he was not claiming on 
those parts. He was Claiming on the parts that he sold 
to them. 

THE COURT: What kind of parts? 

THE WITNESS: I'm not that familiar with that 
detail, sir. 

THE COURT: When was this incident? 

THE WITNESS: ‘This was in March of 1969 and 
it does say he was selling Autolite parts to these 


jobbers and claiming incentives on them. 
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Q I am just going through this rapidly. One 
of the other examples that you afforded his Honor, did 
that refer to the Moore Ford Company? 


A Yes, sir. 


Q At one of your dealers? 


Yes, sir. 

THE COURT: Where was that? 

THE WITNESS: October 1969, North Little 
Rock, Arkansas. 

Q In this case, once again, the transactions 
that were dealt with had to do with Autolite branded 
sparkplugs, filters, and electrical parts from outside 
sources, correct? 

os Yes, sir. 

Q These parts that are called multiple source 
parts, right, manufactured by others than Ford Company 
as well as Ford? 

A Those are parts we sell through both channels 
oi distribution. 

Q And manufactured by others than just Ford? 

A Not necessarily. 

Q I didn't say necessarily. I say in addition 
to Ford, they are manufactured by others, right? 


A They may be. 
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THE COURT: Weren't they instances where 
these people were buying from Ford and then engaging 
in some kind of transaction to get the parts back? 

THE WITNESS: That's the next -- 

THE COURT: Wait a minute. The Wabash 
situation was the one where the dealer sold to a jobber 
who sold back again. 

THE WITNESS: Just a paper transaction. 

THE COURT: Had the parts originally ‘been 
bought from Ford before there was this paper transaction? 

THE WITNESS: I assume so, yes. 

THE COURT: The second transaction where Dealer 
A sells to Dealer B, who sells to an expediter and 
so forth, were the parts originally bought from Ford? 

THE WITNESS: Yes, sir. 

MR. JULIEN: With respect to Wabash, if your 
Honor pleases, there is nothing in the audit that says 
it was bought from Ford. On the contrary, the indication 
is he was buying from a dealer. Perhaps we better have 
it in evidence. 

THE COURT: Whatever you want. 

MR. JULIEN: I will offer in evidence the 
report of examination of Wabash Ford Trucks. 


THE COURT: Let's get it marked for identifi- 
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MR. JULIEN: Yes, your Honor. 

(Plaintiff's Exhibit 114 marked for 
identification.] 
THE COURT: There was another Wabash document? 
MR. JULIEN: No,your Honor. The next one 

is Moore Ford. 

(Plaintiff's Exhibit 115 marked for 

identification.) 


MR. JULIEN: And now the next is Charlie Hillard 


Ford, Fort Worth, Texas, dated October '69, and may that 


be marked. 
{Plaintiff's Exhibit 116 marked for 
identification. ] 
THE COURT: Do you offer those? 
MR. JULIEN: Yes, I do. 
MR. MAC CRATE: No objection, your Honor. 
COURT: Received. 
(Plaintiff's Exhibits 114, 115 and 116 
received in evidence.) 
THE COURT: We will take a half hour recess 
and finish this case today. 
MR. JULIEN: Your Honor, I have an appointment 


which requires me to leave by 4:30. 
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THE COURT: I have to finish it today. 


MR. JULIEN: It's a television program in 


which I am appearing, your Honor. It is going to be 


taped. 
THE COURT: I really can't help it. 


MR. MAC CRATE: I respectfully request again 


to protect the confidentiality of that figure, that 
it not be transcribed. 
THE COURT: All right. 
[Racess.]) 


{Adjourned to October 9, 1974 at 3:30 


* * * 
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FLM COLLISION PARTS, INC. 
-against- 7a Civ, 732 
FORD MOTOR CO. and FORD 


MARKETING CORPORATION 


October 9, 1974 
3:30 P.M, 


WIrLEE FAM A _RBEGRG . resuned. 


THE COURT: All right, Mr. MacCrate. 
MR. MAC CRATE: Your Honor, as I have advised 
Mr. Julien, it came to the attention of counsel last 


evening that we had made a mistake in the reproduction 


of a document that has been marked in gvidence and wilac 


has happened, the last columns of the document are not 
on the exhibit in evidence. 

It is Exhibit S, your Honor. 

I have given tp Mr. Julien the complete copy, 
and I would like leave at this time to substitute the 
corrected copy. 

THE COURT: Okay. Let me see it. 

(Document handed to the Court) 

THE COURT: We have here the original schedule 
from which the reproduction was made, 

Well, wnat does this add? 

MR. MAC CRATE: Well, it adds the columns that 


were inadvertently omitted by us, by counsel, when we 
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reproduced the document, and we had no realization of that 
until last evening. 

THE COURT: Well, I just don't understand the 
exhibit now. In the first part we had yesterday, there 
are two categories, shop sales and wholesale sales, and 
then we have got some other columns which nave the heading 
total audit and there is a repetition of the two categories 
for shop sales, wholesale sales. 

Can you explain what the columns mean now? 

THE WITNESS: Yes, your Honor. 

MR. JULIEN: Perhaps if you had the earlier, 
original Exhibit S before you that may be of some assistance 
to you. 

THE COURT: I do. 

MR. JULIEN: Very well. 

THE WITNESS: The complete work sheet you 
have shows both the results of the audits during the 
test period which was January through May of '69 and the 
results of the complete audit. 

TUL COURT: What do you mean the complete 
audit? 

THE WITNESS: Well, if the auditors found a 


Significant disallowance during the test period in reviewing 
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January through May, then they were to go back and extend 
our audit further back to a two-year period, if necessary, 
in order to get the total wscunt of the disallowance, 

and that's what the columns on the right represent, the 
total amount of tne disallowance for tie total audit 
period. 

THE COURT: And the total amount of the 
disallowance for these 37 accounts turned out to be 
$172,842 instead of $83,165. 

THE WITNESS: Yes, sir. 

THE COURT: But that was for in some cases a 
bigger period than the five month test period, right? 

THE WITNESS: That is right. 

THE COURT: Okay. 

All right, Mr. Julien. 

MR. MAC CRATE: I would suggest, your Honor, 
from tne point of view of orderly procedure that you 
might wish to have us respond to the Court's questions 
in the course of yesterday's session directed toMr. Beers. 
You asked could we break down certain figures, could we 
produce estimates. 

THE COURT: All right. 

MR. MAC CRATE: I have that material, some 


of which we obtained from Michigan overnight. 
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We would respectfully request, your Honor, 


that these six exhibits be given in camera treatment. 
THE COURT: All right, they will be marked 
and they will be given the same treatment tnat that 
portion of the transcript was given. 
Do you have tnem marked for identification? 


MR. MAC CRATE: Yes, CX, CY, C2, DA, DB and 


MR. JULIEN: I am looxing at these for the 


first time. 

THE COURT: These are quite a group of 
exnibits. Do you offer them in evidence? 

MR. MAC CRATE: I am prepared to offer them 
in evidence, your Honor. Mr. Beers can identify all of 
this material. If there is to be interrogation with 
respect to their content, I would have to ask that the 
courtroom be cleared. 

THE COURT: I think these are pretty basic 
figures and I would expect to be able to refer to them 
in any opinion I render and I would expect to have them 
discussed in briefs and I would exnect -- you know, I can't 
gay what will be done in the Court of Appeals, but I 
would certainly think you would have to be prepared for 


them to be referred to in any appellate opinion, and 
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beyond -- I think this is getting to be a substantial 
inconvenience. This is a group of exhibits which to 
me has great importance in the case, and I just think 
that we ought to be able to talk about it. This is 
a public case. These are historical fiyures, gererally, 
by and large. 

MR. MAC CRATE: Well, your Honor, there is 
considerable precedent for the treatment that I request 
with respect to highly sensitive competitive data which 
this is, 

THE COURT: I know that there is precedent, 
but for highly sensitive competitive information. But 
I don't see that this is of that category. 

MR. MAC CRATE: It provides figures with 
respect to the business of the Ford Motor Company tnat 
is not known to its competitors so far as we know. 

THE COURT: So? 

MR. MAC CRATE: And it provides a kind of 
information as to the business of Ford that General Motors, 
Chrysler, the other manufacturers have not had access to 
and which we have done everything possible to protect 
against disclosing. 

THE COURT: What is the sensitivity? 


MR. MAC CRATE: The sensitivity relates to the 
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whole aspect of the costing and pricing of parts, and 
what we are talking here are total figures, anyone can 


take these component parts and interpolate up to the totals, 


and those total fiqures are highly sensitive as a competitiv 


matter as my clients understand. 

THE COURT: These are words. I hear you 
talking, but I don't get anything that I can understand. 

The prices that Ford charges for its parts to 
dealers, the discounts, the amounts and percentages of 
discounts and the parts on which those discounts are 
given, and the recommended retail prices, all that informa- 
tion is a matter of public -- 

MR. MAC CRATE: No question about that. 

THE COURT: -=- of public circulation. 

Now, here we have facts about something 
which <= 

MR. MAC CRATE: It's the total. 

THE COURT: General Motors can find out and 
undoubtedly knows the percentage that you are granting 
in the way of wholesale incentive allowance. 

MR. MAC CRATE: That is not of difficulty. 

THE COURT: Now, General Motors would learn, 
if they bothered to be interested or find out what was 


s#id the other day, they would learn the figures for the 
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total annual incentive allowances granted on crash parts 
and total parts. 

Now, I don't -- 

MR. MAC CRATE: It's at that point that we 
come to an area cf data that so far as we know is not 
known to the competitors of Ford. 

THE COURT: So? 

MR. MAC CRATE: And it is information that 
would be very helpful to the competitors in their com- 
petition with Ford. 

THE COURT: Why? 

MR. MAC CRATE: This is a question of your 
whole cost and pricing and the -- 

THE COURT: This just gets off into thin 
air. Your whole cost in pricing. It seems to me 
that -- I haven't looked at the exhibits that are being 
offered today, but the figures that we dealt with yester- 
day did not deal with costs; they dealt with wholesale 
incentive allowances granted which were a percentage of 
the prices charged by Ford to its dealers. 


Now, I don't see any way in the world for 


General Motors to calculate from those figures anything 


about Ford's costs of production. As far as the cost 


o- the dealer in buying from Ford they can find that out 
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from reading a price list. 

As far as volume of parts sold by Ford toits 
dealers, I suppose that if that is a matter of secrecy, 
I guess General Motors could get a hold of these figures 
and make some kind of an estimate of the number of parts 
and crash parts which Ford is selling to its dealers. 

MR. MAC CRATE: And that is the information, 

THE COURT: Information which in an antitrust 
case in terms of total dollar volume of goods sold is 
present in probably, you know, almost every antitrust 


case ever tried, if it relates to this kind of general 


subject matter. 

MR. MAC CRATE: Your Honor, it varies con- 
siderably from case to case with respect to the particular. 
data where you're talking about a piece of business. 

THE COURT: You told me that -- you started 
out, we could get the record read back -- you were talking 


about somebody finding out about costs. 


Now, I don't understand that, I have tried to 


analyze it, and I find that there is nothing in this 
data, at least the data dealt with the other day, that 
would relate to costs. 

Now, you tell me after my discussion that you 


are worried about General Motors determining volume. That's 
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a different subject. But all I want to know, I want to 
know from you, some rational ground for going to what 
is becoming increasingly great nuisance ‘of holding these 
figures confidential. 

Now, what is there? Are you worried about 
General Motors finding out about costs, volume, or 
what? 

MR. MAC CRATE: It's the total figures that 
are currently not public information. 

THE COURT: And? How will it damage Ford 
to have. those_total.fiqures go out? 

MR. MAC CRATE: Those are the total volume 
figures, and from that you have the entire distribution 
of parts that you can break out piece by piece and 


cost by cost. 


THE COURT: Let me just have that read 


(Record read) 

THE COURT: What you have just said .., 
does not make tne slightest bit of sense to m, I have 

to tell you. I don't think from total volume figures you 
can derive the piece by piece anything. Nor can you derive 


anything about cost except -- that isn't known. 


What kind of piece by piece and cost are you 
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talking about? 

MR. MAC CRATE: Your Honor started with a 
recital of the various items of information that are 
known. 

THE COURT: Right. 

MR. MAC CRATE: I am told by my client that 
using those items of information and applying them to 
these total figures, people who are knowledgeable in this 
vusiness, and I do not pretend to have the knowledge of 
the details of this business, that can put this into 
snarp focus at every point for your Honor at this time, 
but I am told that people who do have this knowledge, 
possessed of the information that is public information, 
and applying it to the total figures for which I an 
asking protection, could learn a great deal more about 
Ford's business than they have known before. 

THE COURT: What could they learn? 

MR. MAC CRATE: One of my difficulties, your 
Honor, is to articulate it in detail for you as you were 


requesting because I am given a general representation by 


my Cclieat and I have not had an opportunity to go into 


detail. 
Now, Mr. Zolbert, who is with me, from the 


Ford legal department, may be able to expand on this. 
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THE COURT: Fine. 

MR. ZOLBERT: One of the things, again I have 
to say the same thing that Mr. MacCrate did, I have to 
rely on what I am told by our people, none of the break- 
down between the crash parts and the total parts is public. 
In fact, none of our part sales are public, nor are. 
General Motors part sales pubiic. We have total dollar 
volume figures, sales of cars, sales of all parts of the 
companies. 

The figures that were testified to yesterday 
give the wholesale incentive claims on crash parts -- 
that was one figure, and then they give thie wholesale 
incentive claims on all incentive bearing parts. 

Now, those parts are competitive parts. We 
sell those parts both to dealers and to the independent 
channel. 

THE COURT: Mr. Zolbert, I assume if somebody 
found out the amount of wholesale incentive allowances 
granted in total for crash parts and also for total 
parts they could do some kind of calculation of total 
volume of the different parts sold by Ford to its dealers, 
and I just say, so what? 

And these are figures going back -- there are 


some fairly current figures but some figures going back 
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years and I don't think in an antitrust case relating 
to crash parts, I just don't see how Ford can really 
Claim competitive injury by having the disclosure .° 
in the evidence in this case of that kind of figure from 
which total sales of the two kinds of parts could be 
derived. 

I would almost expect, if I were Ford, tc 
nave that come out. 

What is General Motors going to do with it? 
If they find out how well you are doing in-selling 
your crash parts, it shows how frequently Ford's crack up, 
as far as I am concerned. They could probably find out 
without goino through this shenanigans. 

MR. ZOLBERT: It also shows how well we are 


going selling our competitive parts and selling them to 


the independent channels or selling them through the 


dealer and where we are concentrating our efforts. 

It might appear that perhaps they are slipping 
up. Perhaps we are selling more competitive parts on 
a relative basis than our competitor is. That's an 
advantage to Ford Motor Company that we have managed, 
‘to achieve. 

THE COURT: Where is there in the record 


that shows the amount of parts being sold to the distributor 
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What is there that gives them any comparative figures? 

MR. ZOLBERT: They have the breakout between 
the crash parts and the non-crash parts, right? But what 
they would be able to see is the incentive parts are the 
parts sold to the dealers ,right? 

THE COURT: That's right, and that's the most 
they could even calculate anything about from any of the 
figures I have seen. 

MR. ZOLBERT: And tney could compare this to 
the sales they are making. 


Now, if their figures were in here, fine. 


Everybody would be on even footing. But we wouldn't 


know what they are doing. The will be able to look 
at the record and determine the amount of sales that 
we are making to our dealers both in crash parts and 
competitive parts and they will be able to see how well 
they are doing in relation to Ford Motor Company and oe 
either secure in the knowledge that they are doing a 
little better than we are or find out that verhaps they 
should devote more attention to sales to dealers of 
competitive parts, and we wouldn't be in the same position 
that they are. 

This also applies to Chrysler as well, American 


Motors, any comnany. 
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THE COURT: Is there any representative of 
General Motors in the room? 

MR. ZOLBERT: There. are a couple of: people 
here we don't know who they are. 

MR. JULIEN: I own one of their cars. That's 
about it. General Motors. 

THE COURT: I tell you I have got to be able 
to deal with the evidence. I have got to be able to ask 
questions now, discuss the evidence in oral argument, 
discuss it, near about it in briefs and write an opinion 
and maybe say something. I am not going to have part of 
my Opinion under seal, I will tell you right now. There 
is nothing I have seen that would indicate the need for 
that. All I am going to do, I am not going to put 
these things under seal but I am just going to admonish 
the parties present in this courtroom to use these figures, 
and that means any figure at all for the purpose of this 
litigation and this litigation only and I am issuing a 
direction that no information in this case be given to 
anyother motor car manufacturer or any representative 
thereof. 

And we will use it for this case and if 


there is any indication that anybody is snooping around 


from the auto manufacturer, why, we will do something. 
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The record isn't going into the file, it is 
going into my office. I have got to work on an opinion, 
and if and when -- when the time comes when the material 
goes into the public file, we will see what needs to 
be done. I don't want to have a clumsy operation going 
on now, so we will try to protect what you need to get 
protected but there are not agents of General Motors 
hoovering about this room awaiting this information, and 
when the times comes that the case is through and what I 
have to do with it, and materials are sent to the public 
file, why, that's another matter. It probably won't go 
to the public file, it's probably going right up to the 
Court of Appeals, so there is a long road anead. 

MR. JULIEN: I have one thing to bring to 
your Honor's attention. 

THE COURT: What's that? You will disclose 
it on the David Suskind Show. 

MR. JULIEN: I want you to know they have warnly 


received your felling about the freedom of the press. 


Perhaps we are deaiing with something which 
4 


is threshhold that we must deal with first may obviate 
the problems that they have because as I justlook at these 
papers for the first time, I am going to have to require 


some idea of what their contents really mean before they 
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are offered and then I -shall have something to say about 
their admissibility. 

THE COURT: Mr. MacCrate has just brought 
into Court, and that's all he even purports to do -- also 
you would agree to the admissibility right now, he would 
have to lay a foundation and I am sure he is prepared to 
do that. 


Let's go anead on that basis. Okay. 
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WILLIAM AY BEERS _[resumed.] 
FURTHER DIRECT EXAMINATION - 
BY MR. MAC CRATE: 

Q Mr. Beers, I show you Defendant's Exhibit Cx 
marked for identification, and I ask you if you can 


identify for the record what that document is. ([(Handing.] 


A This is a record by year of the wholesale 


incentives paid on crash parts and total parts -- 


MR. JULIEN: Crash parts and what parts? 
THE WITNESS: And total parts. 
MR. JULIEN: Thank you. 
A [continuing] -- from November, 1968 through 
June, 1974. 


Q On a yeartby-year basis? 


A On a year-by-year basis, yes, sir. 


THE COURT: I think this is in direct response 


to a question of mine. I would certainly like to receive 
this. 


All right, Exhibit CX is received. 


[Defendant's Exhibit CX received in 


evidence. } 
Q Mr. Beers, I show you Defendant's Exhibit CY 
and I ask you to identify that document for the record. 
{Handing .* 
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A This is a summary of the results of audits 
of wholesale incentive plans for each year 1968 through 
1973 showing the total number of dealers audited, 
and the amount, total amounts disallowed in each year. 
MR. MAC CRATE: This again, your Honor, is 
an attempt to respond to a question’of the Court. 


MR. JULIEN: Well, if your Honor pleases, 


apart from whether it was a question of The Court, at 
the moment I am not addressing myself to it. What I 
do address myself to is the fallacy of choosing, as 
we know from previous testimony, those dealers which 
were the most suspect, and taking their figures and 
attempting to arrive at conclusions respecting them 


which would attempt to pervade the entire area. 


Now, Obviously if we had figures which applied 


to all dealers, that would be something. But we know 


from what the witness said before on our last session 
that what he does is, he takes places where there is 


suspicion of greater sales, and then they are in the audit, 


and to use that base to draw any conclusion from I 


think would be entirely erroneous. 
Do I make my point clear to you, sir? 
THE COURT: Yes, you do. The thing that is 


of some help to me, though, Mr. Julien, is to get some 
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idea of the magnitude of the so-called control problem. 
Now, as long as we juS8t talk about it in 
general I have no way to measure it at all, and I 
certainly haven't thought the case through to the bitter 
end by any means, but it seems to me that maybe when 
I am trying to decide on Ford's argument about the 
control problem and the need for uniform rules and 
regulations, and so forth, I will need to have some idea 
of the quantity and magnitude of the control of the 
problem. And it would make some difference to me, to 
know something about the relationship between the amounts 
disallowed and the total amounts of the credits granted. 
To be sure this is very incomplete information, 
and I am not saying that in any criticism of Ford, 
but the did not audit all 6,000 dealers, and they wouldn't 
be expected to audit them. But at least this gives us 
some information about what they did audit and what they 
found from that sample. 
All I can say to you is to me it is better 
than nothing. But I certainly have in mind what it does 
not show as well as what it does show. 
So, I will receive Exhibit CY. 


[Defendant's Exhibit CY received in evidence. 
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BY MR. MAC CRATE: 

Q Mr. Beers, I show you Defendant's Exhibit Cz 
and I ask you please to identify that. [Handing.] 

A These papers are -- 


MR. JULIEN: Mr. Beers, just a trifle louder, 


A These pages are summaries that I prepared as 
a result of the test audits made in the summer, late 
summer and Fall of 1969. 

The first sheet shows for the 37 audits that 
were conducted the amount of claims that were audited 
and the audit disallowances under the heading, “Audit 
Findings", and broken down into different categories. 


I did this to try to estimate the effectiveness 


of the tests, the statistical tests that we were using 


at that time, to select dealers who may be submitting 
excessive claims. 

These data were also used to make an estimate 
of the total amount of erroneous claims by the entire 
dealer body. 

THE COURT: Is this something you prepared 
last night? 

THE WITNESS: No, sir. These were prepared 


after the 1969 audits were conducted. I would say 


At the very last? 


THE WITNESS: The second page, the bottom of 


the second page, the column on the right, the last 
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probably NOvember or December of 1969. 
; Q They are in your handwriting, Mr. Beers, but 
. | made in 1969? 
: A Yeu, sir. That's right. 
: \ THE COURT: I am at a little bit of a loss | 
a on this. What value does this have in the case? | 
7s THE WITNESS: You asked, your Honor, if we 
; 1 had made any estimates of a ectal amount of erroneous 
claims in the dealer body, and this was such an estimate 
that I made -- 
| THE COURT: Oh. All right. 
" THE WITNESS: {continuing} -- at the 
conclusion of the 1969 audit. 
* THE COURT: Well, where is the estimate then? 


column on the right shows the maximum estimate. 


That's $2,100,000. The third column from the right 


shows the total of the minimum estimate of $1,200,000. 


The last page is just a summary of the same data arranged 
in a different sequence. 


THE COURT: Basically how did you arrive 


es  & 8 


at the minimum estimate? 
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THE WITNESS: In the minimum -- 


THE COURT: This is an estimate for what 


period? 


THE WITNESS: This is an estimate for the 
full year 1969, your Honor. 
MR. JULIEN: Where does it say that? 


I beg your Honor'‘s pardon. 


THE WITNESS: And this would be an estimate 


of the excess 


THE COURT: Claims over the proper claims? 


THE WITNESS: The erroneous wholesale incentive 


COURT: Erroneous. 


WITNESS: Yes, sir. 


COURT: How did you get the minimum estimate 
WITNESS: I first segregated dealers 


between what I considered large claiming dealers and 


small claiming dealers. The large claiming dealers 
were the 457 dealers that we made statistical tests on, 
and we arrived at the percentage of the disallowances 


for those dealers as a result of the audits. They are 


shown on the firrt page here. ([Indicating.] 
THE COURT: Where is the 457? 


THE WITNESS: Well, the 457 dealers is not 
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shown -- they are not shown here, there were worksheets 
where we showed the total claims that they had submitted 
for the test period January through May of 1969, we 
showed the total purchases that they had reported, 

that they were making from us, that they reported on 
their incentive claims. 

We showed the total sales that they had made 
at wholesale sales that they had made in their shop 
and other financial data that they have given us on 
their wholesale incentive plans. 

THE COURT: On Page 1 of that exhibit it 
shows the 457 dealers that -- 

THE WITNESS: Yes, sir. 

THE COURT: It doesn't say anything about any 
broader number of dealers, does it? 

THE WITNESS: No, it does not. 

THE COURT: All right. Now, what does Page 2 
talk about? 

THE WITNESS: Pave 2 then talks about the 
entire dealer body. All dealers, and I merely recapped 
the first page in order to get estimates of the amount 
of disallowance that we could expect on claims dealers 
where the test indicated they were submitted excessive 


claims. 
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THE COURT: Now let's just take the first 
item, claims. What do you mean claims that exceed tests? 

THE WITNESS: Well, we tested -- we took a 
ratio of the claims that dealers have submitted for 
their shop sales and compared that with their cost 
of parts used in the shop to get a ratio of what they 
were claiming, the incentive they were claiming on the 
shop sales. 

THE COURT: Did you make that for the 457 
dealers? 

THE WITNESS: Yes, sir. 

THE COURT: So you took a ratio of the 
incentives claimed as a percentage of their parts 
purchased, cost of parts purchased. 

THE WITNESS: No, sir. It was a ratio of 
the percentage claimed against the cost of parts sold 
by them. Because incentives are claimed beyond their 
sales. 

THE COURT: All right. I meant to say that. 
And what did you get, a percentage? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Then you have -- 

THE WITNESS: We did the same thing for 


wholesale sales. 


Beers ~- direct 

THE COURT: Right. 

THE WITNESS: And then we arrived at the 
percentages that we thought would be reasonable, and 
we segregated the 457 dealers and the 37 dealers that 
we audited based on whether those percentages that 
were above our basis of reasonableness or below that. 

THE COURT: Well now, look, let's just go 
down this page to claims that exceed tests. You mean 
claims that exceeded the percentage that you found 
in that statistical survey? 

THE WITNESS: Yes, sir. 

THE COURT: Then you got shop sales, and then 
the entry over $240,000 claimed -- 

THE WITNESS: This was -- 

THE COURT: Just in dollar amount? 

THE WITNESS: Well, these were the large 
claiming dealers. These were dealers that had claimed 
over $2,000 a month during our test period. And we 
extrapolated out of the 450 dealers, we knew that these 
would be the dealers that were in that category. 

And the only dealers in that category. All we did was 
to extrapolate five months claims to a full year. 
And we applied. 


THE COURT: You found 95 of them in that 
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category? 


THE WITNESS: Yes, sir. 

THE COURT: And the incentives claims totaled 
967,000? 

THE WITNESS: That's what we estimated, yes, sir. 


THE COURT: Well, didn't you know the estimate 


the incentives claimed? 

THE WITNESS: No, sir. This was done before 
the end of 1969. 

THE COURT: But you used the test period, but 
you knew for the test period. 

THE WITNESS: Yes, sir. 

THE COURT: Was it 967 or 962? 


THE WITNESS: 967. 


THE COURT: All right. Then you have a 


percentage over there, what is the percentage? 


THE WITNESS: The percentage is shown on the 
first sheet. That is what we found. The disallowances. 
There was a ratio of the claims that fell into that 
category during this test period January through May. 

THE COURT: You mean 29% disallowance. 

THE WITNESS: Yes, air. 

THE COURT: The next line is under 24,000 


claimed, and you have got 1,200 in that category total 
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incentives claimed at least, your estimate is 732,000, 
you are using a 15% figure under the minimum estimate. 


Where do you get that? 


THE WITNESS: Well, you notice in the estimate 


I used the same percentage as for the dealers, the 
large claiming dealers, over 24,000. I made in the 
minimum estimate I assumed first that only half as many 


claims would exceed the test as the maximum projection. 


To try to be conservative, your Honor. And then I 


also further assumed that there would only be approximately 
half of these erroneous claims that we found in the tests. 
And that's the difference between the maximum estimate 


and the minimum estimate. 


I just tried to be more conservati’s in the 
minimum estimate than I was in the maximum, 


THE COURT: Well, your 29.3 came from actual 


experience with 13 dealers; is that right? 
THE WITNESS: Yes, sir. 


MR. JULIEN: Did you say 13, your Honor? 


THE COURT: Yes. 

If you will look on Page l, it wasn't 37 
dealers, it was 13 dealers. 

MR. JULIEN: I see. Yes. 


THE COURT: Shop sale claims that exceeded the 
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statistical test. 

MR. JULIEN: I see it. 

THE COURT: So you had 13 dealers that had 
an average of 29.3% erroneous claims. 

THE WITNESS: Yes, sir. 

THE COURT: Now what I want to know is how 
you can possibly make any kind of an estimate of 29% or 
15% or any kind of per cent as to anybody else. Twelve 
hundred dealers, four thousand dealers or what dealers. 

THE WITNESS: Well, that 18s why I used a 
minimum estimate for those dealers that we had no data 
on. 

THE COURT: You say minimum, 15% sounds high 
to me. What is your basis for saying 15% is the 
minimum? 

THE WITNESS: Well, I assumed that they would 
be claiming that half the amount of their claim would 
exceed the test and you see I'm using $700,000 instead 
of a million four, it's in the maximum column. And I'm 


also just cutting the rate of disallowed claims in half, 


It's an arbitrary assumption, your Honor. 


THE COURT: In other words, you are using 
less than the -- wait a minute now. For the minimum 


estimate the 732,000, is that half of the extrapolation 
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to 


| 
| 
| 
| based on the actual test period figure? 


| 
: THE WITNESS: Yes, sir. Let me explain that. 
. We know the claims submitted by the 457 dealers during 
4 

i the test period and the 1,464,000 is based on the 
6 | 

1 remainder of the claims submitted during that test | 
a 

| period. That must have been submitted by the other 
8 | 

| dealers that were not in the test. 
9 

| THE COURT: Well, I think I get your basic 
10 


| 
| method. Now, in other words, you reduced the dollar 
| 
| amount of the claims by half and you reduced the 


percentage by half to get the minimum percentage. 


THE WITNESS: Yes, sir. And I did the 


same in each of the other categories here. 


| MR. JULIEN: I will want to be heard on this, 


your Honor. 


THE COURT: All right. Do you offer this 


exhibit? 
MAC CRATE: I do, your Honor. 
THE COURT: All right, Mr. Julien? 
MR. JULIEN: I object to it, if your Honor 
pleases. I think that the person who prepared this 
has himself said that he has made certain arbitrary 


assumptions, and on the basis of those arbitrary 


2 & 8S RB 


assumptions he extrapolates figures which necessarily 
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have a sandy base. In addition to which, if I understood, 


and I am not sure I did, but if I understood it once 

again appears to me that some of the experiences which 
he gained in the specialized audit report he was using 
again for those figures, which again he made arbitrary 


assumptions on. And I say once again to take the 


top suspect dealers and take any ficures and then pile 


onto that arbitrary assumptions certainly is going to 
give us an exhibit which is worth no value whatever, 
and, indeed, may well be misleading. 

MR.MAC CRATE: Your HOnor, I suggest that the 
purpose for which it is offered is to show what Ford 


was doing, and this is the man who was making the 


estimate. He has explained what he did. If there 


is an objection as to the quality of his estimate it 

does not go to the merits of the fact *hat an estimate 

was made. There was an attempt, this was the attempt. 
THE COURT: I agree with that. I will receive 

it. I think that the degree of arbitrariness in 

selecting certain percentages and figures is brought 

out in the record, and I don't think we are going to 

be misled by that. I think I understand it. 


All right, I will receive it. That is 


Exhibit CZ. 
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[Defendant's Exhibit CZ received in 


evidence. 
BY MR. MAC CRATE: 

Q Mr. Beers, I show you a copy of Defendant's 
Exhibit DA marked for identification. [Handing.] Would 
you piease identify that? 

A This is a schedule prepared by the marketing 
office of the Ford Parts Division to estimate the 
ineligible claims due to outside purchases. These data 
are the results of a study of 20 dealers in the 
Cincinnati district to try to understand the effect of 
our new WINS claiming system. 

Now, this study was made in the summer of 
1971. I don't know the exact date, but this is a 
schedule that was put forth from that particular study. 

THE COURT: It relates to the fourth quarter 
of 1970; is that right? 

THE WITNESS: Yes, sir. 

THE COURT: Was that before the WINS system 
was put in ? 

THE WITNESS: Yes, sir, it was. 

THE COURT: How does it bear on the effectivenes 
of the WINS System? Did you have another study after 


the WINS system came into -- 
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THE WITNESS: No, sir, we did not. 
THE COURT: How does it bear on the effectiveness 


of the WINS system? 


THE WITNESS: Four personnel visited these 
20 dealers and recapped their claims on the WINS claim 
form, or, a simulated WINS claim form. In other words, 
they showed the quantity of each part that the dealer 
had claimed in the fourth quarter of 1970. They 
compared these claims by various product lines with 


purchases, average purchases that these same dealers 


had made from us in earlier quarters to attempt to 


identify excessive claims by product line. And these 


numbers on here are the amounts of the excessive claims 
that they identified in that fashion for these particular 
dealers, 

The percentage at the bottom -- 

THE COURT: What aoes this mean, “Outside 
purchases"? 

THE WITNESS: It means that they claimed more 
parts than they bought from us. So they assumed they 
were claiming on outside purchases. 

THE COURT: These all relate to non-crash 
parts; is that right? 


THE WITNESS: No, air. There is no breakdown 
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here between whether they are crash parts or non-crash 
parts. Obviously the plugs, the shocks, the filters, 
board electrical are, but I don't know what is in 
miscellaneous. That could be all other parts that 
fell into those categories. 

THE COURT: These dealers were located where? 

THE WITNESS: In the Cincinnati district. 

THE COURT: All right. Now as far as the 
non-crash parts there was a bona fide outside source, 
there were bona fide jobber wholesalers, weren't there? 

THE WITNESS: Yes, there were. 

THE COURT: And as far as crash parts, the 
only source in, what was it, Cincinnati? 

THE WITNESS: Cincinnati. 

THE COURT: The Cincinnati area would be other 
Ford dealers, wouldn't it? 

THE WITNESS: I don't know, your Honor. 

THE COURT: Well, I think the record would 
show that there is no indication that there was an 
outside jobber wholesaler or distributor or anybody like 
that in the Cincinnati area for crash parts. 

THE WITNESS: I just don't know, sir. 


THE COURT: All right. So what did you do 


to eliminate this problem? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


1463a 


Beers - direct 862 


THE WITNESS: Well, if I may finish with the 
schedule here. 

THE COURT: Okay. 

THE WITNESS: They came down on the bottom 
right-hand column, they arrived at a 5.7% of the total 
claims as being excessive due to these outside purchases. 
They at the bottom of the schedule multiplied 5.7% 
of $51,000,000, which was their estimate of the total 
wholesale incentives to be paid in 1971 to arrive at 
an estimated excess of 2.9 million dollars because of 
outside purchases, excess outside purchases. 

THE COURT: How do you get the profit entry? 

THE WITNESS: I'm not sure how that was 


arrived at, sir. 
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2 BY THE COURT: 

3 Q What steps were taken after this? Did you 

4 cut out the independent jobber-wholesalers for selling 

5 the parts involved here, or what did you do? 

6 A Well, sir, aS a result of this we stepped up 
q our attempts to get the WINS claiming system put into 

‘ effect. 

, Q Does the WINS claiming system enable you to 
10 


determine that a Ford dealer who is claiming a wholesale 
incentive allowance from Ford and who has in fact bought 
from an outside jobber, does the WINS system enable you 


to determine that? 


os 
eee er 


A No, it does not. All the WINS system, tells 


us is by the hundred product lines it compares the claims | 


—_ 
on 


submitted by each ot 1\ose product ]ines over a period 


up to twelve months with the purchases that he made fron 


18 us in each of those prod:tt lines during the same period. 


19 The incentives on the purchases that he claimed 
from us, that is the comparison that the WINS system 


makes. 


8 


Q That ould help you determine? 
A Yes, sir, it helps us determine. 


Q If a Ford dealer is claiming wholesale 


Ss = 8 & 


incentives on things be actually bought from an outside 
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independent jobber-wholesaler that method you have just 


described to me would help you determine that, wouldn't 


i 
it? 
A Yes, sir. 
6 Q That's the whole point, isn't it? 
1 A Yes, sir, but the question you asked w#S, would 
8 | it tell us “hat he had in fact bought from an independent 
9 | jobber, and it would not, for a variety of reasons: 
10 | Possibly his inventory had changed, possibly he was sell- 
1] ing down his inventory during this period, and that is 
12 why his. claims exceed his purchases from us. That is 
13 | a possibility. ; 
4 | Q But at least it would allow vou to make a 4 
18 comparison of the kind you made? . 
16 A Yes, sir, it's helpful. 
7 Q From there, suppose you find that the purchases 
18 of -the wholesale incentives greatly exceed the purchases 
19 from Ford. 
20 What do you do then? 
21 A We would ask for a field audit to be made of 
22 that dealer. 
a Q And you have to do that in the case of these 
24 Autclite and Motorcraft situations because they can still 
25 


buy from outside jobber-wholesalers, can't they? 
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2 A 


3 Q And they can do it perfectly legally, right? 
4 A Yes, sir. , 

5 MR. MAC CRATE: I offer Defendants' Exhibit 
6 DA in evidence. 


i 


Yes, they can. 


7 MR. JULIEN: I object to it, your Honor. 


Go 


THE COURT: Overruled. 


(Defendants’ Exhibit DA was received 


in evidence) 
CROSS EXAMINATION CONTINUED 
BY MR. JULIEN: 
13 Q Mr. Beers, I show you a copy of Defendants' 


Exhibit DB for identification and ask you, please, to 


idencify that document. 
16 A This is a paper prepared bv the forward plans 


department, June 25, 1971, dealing with the estimated 


18 ineligible claims due to outside purchases in the 


Cincinnati:test for'the fourth quarter of 1970. 


20 Q What is the relationship, Mr. Beers, of 


21 Exhibit DB to the immediately previous exhibit, Exhibit 

DA? 

A They appear to have segregated the competitive 
parts from the Cincinnati test, have shown the amount 


of overclaim on competitive parts and have used this 
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factor and applied it against the estimated claims on 
competit. ve parts for the year 1972 to arrive at a total 
estimated ine _igible clsims, which is not shown. 

THE COURT: I don't understand. 

Is DB just an explanation of DA? 

THE WITNESS: No, sir. 

If I may explain, your Honor, we called 
Detroit last night and asked them to send in any studies 
that they had that might deal with this question that 
you asked: Do we have any estimates of the total 
ineligible claims. 

These exhibits were sent in to us this morning, 
and I don't recall ever seeing this exhibit before. I 
can tell you what it purports to be, sir. But that is 
the basis of how we got these exhibits. 

THE COURT: Now, the second paragraph of 
Exhibit DB has an 8.5 percent figure. 

Where does that come from? 

THE “WITNESS: Apparently, your Honor, that 
is the overclaimed amount related just to competitive 
parts. 

THE COURT: Excluding what? 

THE WITNESS: Excluding all other Ford brand 


parts ~- no, I am sorry -- 
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THE COURT: Excluding crash parts? 

THE WITNESS: Excluding crash parts. I 
guess that's all that would be excluded. 

THE COURT: Refresh your recollection? It 
makes a difference to me what these studies relate to. 
If they include or don't include crash parts. You really 
don't know even on DA, do you? 


THF WITNESS: This is all parte. Is this DA, 


THE COURT: Yes. 


Are you sure? 

THE WITNESS: Yes, sir. 

THE COURT: But do you know if in fact there 
were any erroneous claims included in DA based on crash 
parts? 

THE WITNESS: No, I do not, sir. 


THE COURT: Now, on DB, what does DB relate 


THE WITNESS: It says it relates to competitive 
parts, your Honor. And that's all I know of. I don't 
know the detail behind this particular study. 

THE COURT: And again, competitive parts 
would exclude crash parts but would not exclude Motorcraft 


c:' Autolite or Ford branded parts; the Ford branded parts 
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that are non crash ‘parts. 

THE WITNESS: I believe so, your Honor. 

THE COURT: Okay. 

MR. MAC CRATE: I offer this in evidence, 
your Honor, as evidence of estimates being made by Ford 
at that time. 

MR. JULIEN: I object to it. 

THE COURT: I will receive it. 

(Defendants' Exhibit DB was received 

in evidence) 

MR. JULIEN: No proper basis. 

Q Mr. Beers, I show you Defendants' Exhibit DC 
for identification and ask ‘su, please, to identify 
that. 

A Yes, sir. This is a summary prepared by the 
incentive controi anai:sis section, July 7 of 1971, and 


it's a calculation of the potential savings through the 


elimination of payments on outside purchases. 


This study is based, again, on the Cincinnati 
test, the results of the Cincinnati test, ane certain 
adjustments were made to the data, total data in the 
Cincinnati test, to eliminate what appeared to be unusual 


situation, to try «o get a more conservative look at the 


erroneous claims because of the outside purchases. 
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In addition, they came up with the percent 


ineligible based on the various amounts of claims that 


dealers were submitting. 

They applied these ineligible percents to the 
estimate of competitive parts payments to be made in 1973 
to arrive at an estimated savings of $1,100,000. 

THE COURT: The columns at the left: Average 
claim amount. 

Why do you have it broken down into different 
categories, below $250, $251 to $500, and so forth? 

THF, WITNESS: Because we thought that there 
might be a difference -- we were talking about the total 
versus -- there might be a difference between the claim- 
ing habits of dealers submitting small claims and dealers 
submitting larger claims. 

THE COURT: How did you get the third column 
from the left, single source! ‘payments? 

THE W1 “NESS: This was an estimate of the 
crash parts, the payments on crash parts incentives that 
would be made in the year 1973. 

THE COURT: Well, single source goes beyond 
‘crash parts, doesn't it? All Ford branded parts are 


single source goes beyond crash parts, doesn't it? All 
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2 Ford branded parts are single source , aren't they? 

3 THE WITNESS: Yes, I believe you are right. 

4 No, no, sir, 

5 THE COURT: Do you know what is included 


in the single source? 


THE WITNESS: I'd have to say I do not, I 


am not that sure. 


centage ineligible, how did you get those figures? 


THE WITNESS; 


These were the figures take 


from the test of the twenty Cincinnati dealers and the 


relationship of the dealers that fell into these various 


categories, the relationship of the excess due to out- 


9 THE COURT: And then your estimate of per- 


side purchases to the total claims. 


THE COURT: On this question of the parts, 


the Motorcraft and Autolite are parts that are distributed 


either directly to the dealers or through the distributor 


warehouse? 


THE WITNESS: Yes, sir. 


21 THE COURT: Now, I have heard reference, and 
ee I guess I really haven't heard it completely defined, 
a the Ford branded parts. 

24 Are you familiar with that term? 

25 


THE WITNESS: Well, yes. 
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THE COURT: Now, are crash parts included in 
the Ford branded parts? 


THE WITNESS: Yes, sir. 


THE COURT: And crash parts it has been 


stipulated are single Sourceparts,. 

THE WITNESS: Yes, sir 

THE COURT: Are there other Ford brand parts 
besides the crash parts? 

THE WITNESS: Yes, sir, there are Ford branded 
competitive parts. 


THE COURT Ford branded. Are there Ford 


branded parts that. iren't: crash parts that are single 


source parts? 

THE WITNESS: There may be, your Honor. 

THE COURT: You just don't know. 

THE WITNESS: No, sir. 

THE COURT: But there are Ford branded parts 
which are competitive parts, just like Autolite and 
Motorcraft? 

THE WITNESS: Yes, sir. 

THE COURT: Now, what I am wondering is, 
where did you -- I know you don't know, but just sitting 
here now, is it your belief that the single source payments 


on Exhibit DC would he mainly crash parts? 
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THE WITNESS: I would believe they would be 
mainly crash parts, sir. 

THE COURT: Now, this relates to outside 
purchases, right? 

THE WITNESS: Yes, sir. 

THE COURT: Now, where is the Ford dealer 
going to make an outside purchase of crash parts? 

THE WITNESS: He could make it from another 
Ford dealer, and we have a provision for that sort of 
thing happening. This is the emergency sale kind of 
thing. He could purchase these parts from another Ford 
dealer. 

And what we were trying to do here, you notice, 
we did not assume there would beea WINS system would 
save anything in that area, and that would be because 
we assumed that the purchase of individual parts in 
that area would be small quantities and would not be 


flusned and hichlighted in this WINS system. 


THE COURT: Let's go batk to the single 


column. 

If a Ford dealer buys a single source part 
from an outside purchaser -- wa! + a minute. 

Let me start once more. 


The columns headed Single source payments 


@ 
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anc competitive part payments, that would all be contrary 
to your policy, wouldn't it? They are all negligible. 
THE WITNESS: No, sir. Those are columns 
thai show the totals that we expect to pay on these 
types of parts. 
T HE COURT: And they are not just limited 
to outside purchases? 
THE WITNESS: No,.sir. ° <=: ° ae 
‘THE COURT: It is the outside purchases that 
are really reflected in the ineligible column. 
THE WITNESS: Yes, sir, that's right. 
THE COURT: Let me ask you this: Did you 
ever try to make any estimate? Lookingat that chart 
over there which you have been using, did you ever try 
to make any estimate of how much of your outside purchase 
ineligible claims related to people who had bought from 
a jobver-wholesaler or who had bought from another Ford 
dealer? 
THE WITNESS: No, sir, we aves. to «he 
pest of my know edge. 
THE COURT: Did you ever consider cutting out 
the jobber-wholesalers as a channel in distribution in 


order to take care to prevent these ineligible wholesale 


incentive claims? 
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> 2 THE WITNESS: I wouldn't be involved in those 
: 
4 THE COURT: Okay. 
5 THE WITNESS: One other source , if I may, 
6 of you -- you know, these single source items, dealers 
7 could buy these parts from intermediaries. brokers, 
8 expediters, you know, that may be engéeged in cross 
9 selling between dealers. That could happen. 
: 10 THE COURT: All right, you offer Exhibit DC? 


MR. 


MAC CRATE: I do, your Honor. 


12 MR. JULIEN: I chject. 


THE COURT: I will receive it. 


(Defendants’ Exhibit DC was received 


in evidence) 


THE COURT: Does that complete your offer? 


MR MAC CRATE: Yes. 


THE COURT: You go ahead with your cross. 


MR. 


JULIEN: May I heve a minute or two? 


THE COURT: Sure. 


(Pause) 


THE COURT: Mr. Beers, it would just seem to 
me thatthe most prolific source of these erroneous whole- 
sale incentive claims would be by dealers who bought 


Motorcraft and Autolite parts from the jobber-wholesalers 
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that are indicated on that chart. 

Now, I am wondering, you have hundreds of 
specific audits of dealers on the question of ineligible 
claims; right? 

THE WITNESS: Yes. 

THE COURT: Do you have any memory at all-- 
did you read those audits? 

THE WITNESS: Yes, sir, I read most of them. 

THE COURT: You read most of them. 

Now, do you have any memory at all as to 
whether or not my assumption is right, in other words, 
that the bulk of erroneous wholesale incentive claims 
would come from people who had bought Motorcraft and 
Autolite parts from the jobber-wholesalers and were 
trying to get incentive claims? 

THE WITNESS: My problem in responding to you, 
sir, is that some of our audits, the sheets that I read, 
just say there is a certain amount disallowed because of 


outside purchases. They don't say where they came from. 


THE COURT: Or what kind of parts? 


THE WITNESS: Not necessarily, sir. 
THE COURT: Are most of the disallowances 
because of -- I guess by definition they would be pur- 


chases from outsider sources, wouldn't they? 
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THE WITNESS: No, sir, they are many disallow- 


3 ances on parts that are purchased from Ford that are sold 

- 4 to ineligible customers. 

~ 5 THE COURT: Okay, in other words even bought 

: 6 | from Ford and sold to ineligible customers? 

Ps yo. THE WITNESS: Yes, sir. 

a 8 | THE COURT: I guess you have already answered 

9 this: You really can't tell me, you have no memory at 
10 


all, to tell me the portion of the erroneous disallowed 

claims that relate to purchases of Motorcraft and Autolite 
parts from outside sources? 
13 THE WITNESS: No, sir, I cannot tell you any 
proportion, I know there are a lot of them, I know there 
are a lot of disallowances from purchases from Ford 
16 dealers. I have seen claims that spell in large amounts 


each of those out. 


I just don't have any ability, to make a ratio. 


THE COURT: In other words, from the jobber- 


wholesalers and from other Pord dealers? 


THE WITNESS: Yes sir. 
THE COURT: And I take it you never really 
tried to find out specifically the extent of the problem 


of people buying crash parts from outside purchasers? 


a ¢ 8 B 


THE WITNESS: No, sir. We have looked at this 
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Were there any records kept concerning audits? 
Now, I am not talking about incentive crash parts, but 
concerning audits, made before 1968? Really, that's 
not in this exhibit, but I am just asking you that in 


general. 


A Yes, I believe there were. 


Q The auditing machinery’ has'-been:‘an‘ integral 


2 _ as a total. 

3 THE COURT: But you have never really tried 

4 | to find out the problem of people buying crash parts 

5 from outside sources? 

6 THE WITNESS: No, sir. 

\ | THE COURT: Okay. 

Oe MR. JULIEN: 

9 MR. JULIEN: I am going to try to be as 

10 brief as possible, if your Honor please. 
ll I am going to take these in the order in which 
2 they were received. 

13 Q The CX, you recall -- you have that? 

14 A Yes. 

15 Q You have that? 

16 A May I see this? 

W | Q Yes. 

18 


part of the Ford Company for sometime even prior to that? 
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Yes, sir. 
And how long? 

A It goes back into the ‘50s, I believe, sir. 

Q And these auditors engaged in the regular 
course of their work would be making audits, substantially 
of the type that you have referred to even back prior 
to '68? 

A They were auditing these types of claims, 


¥ 


{ 
Q And before 1972, could you give us an idsa of 
f 
| 


how many auditors the Ford system had to conduct audits 


you choose some to be audited? How many auditors did 


you have doing that kind of work? 


of its franchise dealers at a selective process where | 
i 


A Well, at the time we had the audit responsibility 
for the division, we had two auditors, but auditors from 
the vehicle divisions, Ford and Lincoln-Mercury division 
would also audit wholesale incentive claims when they 
. si. annie, a : : 
Q “ just so that we could have an idea, could 
you tell me in the aggregate what this corps of auditors 
amounted to? | 


A ‘I do not know. 


Approximately will do, I just want a ballpark 
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I am sorry, I do not know. I really don't. 
Q Is it roughly about the same before or during 
the years. "70, °71, '72, "73 and *74? 
A I really don't know, sir. 
Q You have seen their audits? They come across 
your desk, do they not? 


A Yes, sir. 


Q And just your best idea is the amount of men 
being devoted to this work about the same? 

A Well, maybe I can answer that by looking 
at the number of audits that were conducted. 

Q I just want an estimate. 

A It would be roughly the same. 

Q All right, that's good enough for our purposes. 

Now, if I ask you a question that is in any 

way repetitious it may be that I didn't quite get it 


the first time, but on CX where you have the figure of 


$84.8 million for this entire period from '68 to '74, 


this, I take it, is an actual Kiewe, ts it? 
A Yes, sir. 
@ $I mean, cutting off the odd dollars? 
Yes, sir. 


Now, the rough ratio which the total bears to the 
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incentive bearing parts is roughly three and a half, is 
that right? 
A Roughly, yes. - 
Q Now, I want to take you to CY. In this case -- 
May I see what schedule you are referring to? 
Yes, you don't have them by number? 
No, sir. 
They are right in the corner. 


A I didn't notice that. I am sorry. 


Q Okay. CY, the column headed “Amount Disallowed". 


There you have attempted no breakdown with respect to 
competitive or non-competitive, is that correct? 

A That's'correct. | 

~@ Or crash or non-crash, is that a way of 
putting it? . 

THE COURT: He doesn't give the breakdown. 

MR. JULIEN: What did you say, sir? 

THE COURT: It’s obvious from the exhibit it 
doesn't give a breakdown. 

Q Now, in the cases of these dealers, were you 
following the procedures which you described for the 
audits which were made which are the subject.of that 
long Exhibit S, by flagging those where you had a suspicion 


that their claims were not in proportion with their 
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purchases? 

A In general, that is the way we selected the 
dealers. We used various tests to come up with that kind 
of information. 

Q JI understand. So it would be fair to say, 
would it not, that in Exhibit CY, the amounts disallowed 
with respect to the dealers are with those dealers which 
seemed most prominent to come to your attention because 
of your suspicion that there was wrongdoing there? 

A Yes, sir. 

Q And thus it would perhaps be somewhat erronecus, 
would it not, to attempt to extrapolate the percentages 
of disallowances from those highly suspicious dealers 
over the entire length and breadth of your franchise 
dealers, isn't that 30? 


A Yes, I would agree with that. 
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Q This Exhibit CZ, that is your three-page 


| 
? exhibit, once again, with respect to your audit period 
' that is nowhere specified or reflected in this exhibit, 
’ is it? 
. A No, sir. 
: Q And this was prepared by you? ie 
: A For my own information, sir. 
> : Q Yes. Well, whatever. 
i as A Yes. 


Q It was prepared by you? 


Q Were you using as the source of any of the 


information which you reflected here any of the audits 


which had been part and parcel of Exhibit $? 


A Yes. sir. They were all used. 


Q So that when we come on the first page to that 


paragraph which is headed, "Wholesale Sales", what you 


did was to take che experiences which you gathered in 


A That's right. 
} 


Exhibit S and use that to arrive at certain percentages; 


A Yes, sir. 


Q And Exhibit S in addition to haviWe just 


am I correct? 


the suspect dealers whom you had flagged also with 


respect to some of them reflects the exrerience of 
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not a five-month audit, but audits extending up to 
eighteen months, or possibly two years; is that true? 
A I'm sorry, I missed the first part of your 
question. 

THE COURT: The sample you took, the 
percentages were figured on the basis of the five-month 
test period, were they not? 

THE WITNESS: Yes, sir. Over in chat -- 

THE COURT: That is shown by the -- 

THE WITNESS: That left-hand set of figures. 

THE COURT: Right. 


BY MR. JULIEN: 


Q Yes, but you see now just as for example if 


we look at the line for Central, and that's one we 
are most familiar with, your figuees for the five~month 
period on the left-hand side of the page are precisely 
the same as your figures for the total audit on the 
right-hand side of the page; isn't that 40? 

A Yes, sir. 

Q And aren't you aware that the audit made -- 

THE COURT: I don't mean to interrupt you, 

Mr. Julien, but it is apparent from the first page of 
Exhibit CZ that the percentages are figured on the 
basis of the five-month test period and the reason that 
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2 


is apparent is that the dollar figure 


for disallowances 


is $83,165, and that is the dollar figure for disallowances 
. in Exhibit 5s for the five-month test period, 
§ 
MR. JULIEN: I'm not making my point properly, 
6 


your Honor. 


Perhaps if I stated narratively to you 


it will save time. 


THE COURT: Ali right. 


' MR. JULIEN: Previous exhibits disclose that 
: the audit of FLN and Central, which were combined on 

4 this sheet -- 

. THE COURT: I recognize that. Where do 

13 


you co from there? 


MR. JULIEN: I go from here: That they are 
15 


in error in error in saying that these are five-month 
periods because indeed these very exhibits disclose 


that these are figures they came with in within a year 
18 


and a half. 


THE COUR'*: 


There is no question about that, 


MR JULIEN: 


And they are not segregated -- 


THE COURT: 


How does that relate to Exhibit 


CZ which is what you are talking about now? 


MR. JULIEN: 


> 6 Rf 


CZ incorporates in error, we 


believe, not only as to that one, but as to others, 


& 


it incorporates a figure allegedly representing a fiveemonth 
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experience which indeed represents a year and a half. 

THE COURT: Where does it incorporate 
erroneously something representing a year and a half or 
so? Where does it? 

MR. JULIEN: That figure appearing on the 
left-hand side is a year'and 4 half figure, your Honor. 

THE COURT: You're pointing to Exhibit S? 


MR. JULIEN: Yes, I am pointing to Exhibit S. 


A previous exhibit showing the audit discloses that they 


have audited -~ 

THE COURT: Where is the year and a half figure? 
If you would just point out where it appears on Exhibit 
CZ it would save me a lot of time. 

MR. JULIEN: The year and a half figure 
appears in the right-hand column. 

THE COURT: Of what? 

MR. JULIEN: The same line. 

THE COURT: Of Exhibit CZ? 

MR. JULIEN: Yes. 

THE COURT: Where? Have you got Exhibit Cz 
before you? 

MR. JULIEN: No, I am talking about Exhibit S. 
I am talking about Exhibit S. 

THE COURT: I am serribly sorry, I thought you 
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MR. JULIEN: Let me try it again, your Honor. 

THE COURT: I thought you were examining him 
about Exhibit CZ. 

MR. “ULIEN: Yes, I was, and I was taking 
him back to what he claimed to be one of the footings, 
one of the bases for the entries made in Exhibit Cz, 
to wit, Exhibit Ss. 

THE COURT: Yes. 

MR. JULIEN: And he says Exhibit S represents 
a five-month experience, and I am pointing out to him 
and to your Honor that with respect to some of these 
dealers on Exhibit S it does not represent a five-month -- 

THE COURT: I know that. I know that. It 
is crystal clear. But there is part of the information 
on Exhibit 2 that does, according to his testimony, 
relate to a five-month period. Part of the information 
represents a longer audit period. The one figure that 
I can see on Exhibit CZ which is derived from Exhibit s 
is the figure relating to the five-month test period. 


MR. JULIEN: What I am trying to establish, 


your’ Honor, and perhaps I am not doing it in a 


workmanlike manner, I am trying to show you, sir, that 


what he says is a five-month period is in truth and in 
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fact not a five-month period. 

THE COURT: Please, if you could just stop 
talking in generalities and show me what figure you claim 
was taken from Exhibit S and put into Exhibit CZ, which 
you claim is erroneous. Just name me the figure. 

MR. JULIEN: I have to talk to some extent in 


generalities, because -~- 


THE COURT: But we are not getting any place 


with generalities. So you tell me the figure that is 
brought over to Exhibit CZ that you are talking about. 

MR. JULIEN: Your Honor, under wholesale 
sales he takes an experience -- 

THE COURT: What is the figure? Just give me 
a dollar figure and point out where it appears on 
Exhibit CZ. 

MR. JULIEN: It would be any one of either 
claims that exceed test, claims that do not exceed test, 
filings included to avoid distortion. This is based 
on an experience of these 57 dealers in Exhibit S, and 
he gays that’s a five-month period we examined. 

THE COURT: Have you got Exhibit S before you? 

MR. JULIEN: Yes, I do. 

THE COURT: Now look, I want you to look at 
Exhibit CZ. cae 


{BEST bin | A, 
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MR. JULIEN: Yes, sir. 

THE COURT: Now you see the bottom of the first 
page of Exhibit C2? 

MR. JULIEN: Yes, sir. 

THE COURT: You see the figure $83,165. 

MR. JULIEN: Yes, I do, sir. 

THE COURT: All right. Now look at the second 
page of Exhibit S and look at about the middle of the 
columns at the top where it says total. You see what 
the figure there is? It is $83,165. 

MR, JULIEN: Yes. 

THE COURT: And that, according to his testimony 
is a five-month figure, test period figure, less than 
the broader figure of $172,000. But it is the $83,000 
figure that is brought over into Exhibit Cz. 

Now, have you taken that into account in your 
comments on Exhibit Cz? 

MR. JULIEN: Yes, sir. 

THE COURT: Weil, I don't think you have. 

MR. JULIEN: My point is, your Honor -- forgive 
me, your Honor, believe me I have. 

THE COURT: All right. 


MR. JULIEN: What I'm trying to tell you, sir, 


is that when they are saying this is a five-month experienc 
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I have with respect to at least one and possibly more 


of the dealers proof that what they have entered on the 


five-month side is in truth an audit of a longer and 
extended period, and that the figure shown with respect 
to Central of emergency sales, for example, 1459, or, 
2185, which is the total both in the five-month period 
and in their total audit, really is an audit which is 
not five months, but is a year and a half. This affects 
percentages,does it not? 

THE COURT: I see your point now. All right, 
I get your point. 

MR. MAC CRATE: But I think Mr. Julien is in 
error, too. I don't think there is any fourteen-month 
period involved. 

THE COURT: Well, I don't know about that. 

BY MR. JULIEN: 

Q Assuming for one moment that your figures in 
Exhibit 5 on the left-hand side with respect to some 
of these entries does not really represent any five-month 
study, but represent in some cases a nine-month study, 
and in some cases more than a year's study; would that 
affect your calculations? 

A You put the question, assuming those things -- 


Yes. I'm asking you to assume it for the 
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Yes, that could affect the calculations to some 


THE COURT: How would it affect the calcula- 
tions? 

THE WITNESS: Well, if you used a longer 
period for one dealer than nine months it could throw 
off your assumptions for the total claims for the year, 
because our projected five months’ claims for those 
dealers into a total year. And it could throw it off 
in that respect, sir. r don't think it would throw 
it off in any other respect because the total claims 
were measured -- against the disallowances, were 
measured against the total claims to get a percentzge, 
and as far as -- well, inaccuracy, this is an estimate, 
sir, of the total of the claims that I have there for 
the year, that I had estimated for the year are $44,500,000 
I believe the schedule shows that we paid 45.8 million 
dollars claims in that year, in actual number. So it 
is an estimate and it might throw those total year 
Claims off slightly, but I don't see how else. 

THE COURT: Well, wait a minute. In other 
vwords, you really on Page 2 in order to arrive at 


your estimate of claims to be made for the full year 
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1969 extrapolated from the -- 

THE WITNESS: Five months. 

THE COURT: [continuing] From the five months. 

THE WITNESS: Yes, sir. 

THE COURT: Now where did you get your 
five-month claims to extrapolate from? 

THE WITNESS: Well, the total I got from our 
records showing the amounts, total amounts of claims 
we had paid for the five months. The claims over 
$24,000 I took from the tests, statistical tests of 
the 457 dealers which showed the claims paid to them 
for the five-month period. 

THE COURT: Where do we go from here? I get 
your point, Mr. Julien. 

MR. JULIEN: The rest I can cover in my brief, 
your Honor. I can show that from the exhibits. 

THE COURT: All right, fine. 

MR. JULIEN: So we don't have to spend a great 
deal of time on it. 

THE COURT: All right., 


BY MR. JULIEN: 


Q Now, since you segregate shop sales -- now I 


am back on Exhibit CZ your Honor -- since you do segregate 


your shop sales and wholesale sales, I take it that the 
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shop sales have no relationship to the wholesale sales; 
is that correct? 

A They are reported separately on the wholesale 
center claims, sir. 

Q Now, even with respect to these particularized 
franchise dealers whom you used as the basis for your 
examinations as shown in Exhibit S and carried forward 
into these exhibits offered today, there were many 
reasons why some of their incentive claims were disallowed; 
true? 

A I don't understand your question, sir. 

Q Well, you were estimating, or, you were auditing 
these particular 37 to see whether their incentive 
allowances were appropriate or not; isn't that so? 

A Yes, sir. 

Q Now, with respect to the claims that exceed 
tests on page 1, you selected ten of the 37; is that 
correct? 

AB Yes, sir. 

Q Any itemization as to how many of these 
allowances, amounts cf claims or eudit findings as to 
each of these ten involved crash parts? 

A No, sir, 


Q By the way, with respect to some of these 


SOUTHERN CIETHICT COURT REPORTERS, US. COURT KOUTE 


% 
’ 


11940 


12 cmsr Beers - cross 893 


2 dealers whom you audited and whose names appeared in 

3 Exhibit S, after the audit where you made certain 

4 disallowances you made a charge against the dealer; 

5 is that correct? 

7 Q And that was the end of the matter; is that 

8 right? 

9 A We charged the disallowances back to the dealer, 


yes, sir. 


No cancellation of franchises? 


Q 


A Not that I'm aware of, sir. 


Q His Honor asked you a question about the 


| 


jobbers and the wholesalers in the non-crash part 


distribution. You told him that no action was taken with 


respect to them. 


Was there any action taken to achieve 


the method of dealing with the jobbers and the wholesalers 


in the non-crash part distributive system? 


19 A I guess I don't understand what you mean by 


20 | change in the method of dealing with them. I don't 
understand. 

Q Well, may I set up on the chart which has been 
received -- 


THE COURT: I think I asked him if they -- 


5s Fk SS 


which is obvious they didn't -~ did they cut out the 
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distribution of Motorcraft and Autolite, 

MR. JULIEN: I am not repeating that. i'm 
asking whether they did anything with respect to any 
other method to attempt to eliminate, or cut down the 
profitability of wholesalers or jobbers in the non-crash 
distribution system. 

MR. MAC CRATE: That's a wholly different 
question. 

THE COURT: Do you understand the question? 

Q Do you understand my question? 

A You asked me if there were any efforts on 
our part to cut down the profitability? 

Q Yes. 

A Warehouse distributors? 

Q No, jobbers and wholesalers in the non-crash 
part distribution. 


A I don't. know of anything that I or my people 


aid to do that. 


Q On the second page of this example you told 
us that you made certain arbitrary assumptions. You 
said that to the Court. Were these the assumptions 
which you made to extrapolate the percentages arrived 
at at Page 1 into a broader area as shown on Page 2? 


A Yes, sir. In applying them to the smaller 
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claiming dealers. 

Q So that what appé:rs on Page 2 can we say 
that would be speculative? Is that correct? 

A It's an estimate, certainly. 

Q Exhibit DA. You chose the Cincinnati district 
to make that special study, did you, of twenty dealers? 

A I didn't choose it. It was chosen by people 
in the division. 

Q Was there any special reason for choosing that 
particular area for that study? 

A I do not know why it was chosen. 


Q Did you ever inquire ? 


A Not that I recall, except that I believe it 


was considered to be a representative area where dealers 


would cooperate with us in allowing us to copy information 
off their records. 
Q Well, you have that right to make audits anyway, 


don't you? 


A Yes, sir. 


Q You have arranged columns, or your company 
has arranged columns with respect to the product lines. 
2g suppose those product lines are the lines which you 
now specify in your WINS system? 


A Some of them, yes. 
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2 Q Some of them. Is it more detailed than WINS? 
3 A Oh, yes -- no, no. WINS is more detailed 
‘ than this. 
. Q That is what I mean. 
. A Yes, sir, 
' Q WINS is more detailed. 
: A Yes, sir. 
‘ Q But even before WINS came into effect, and I 
» think you told us that was in 1972. 
" A Yes, sir, January of 1972. 
" Q Even before WINS came into effect you did have 
” this means of flagging suspect outfits, conducting audits 
and finding out where there had been improper wholesale 
” Claims made? 
A Yes, sir. 
y Q What is that column called, Fran? Is that 
» franchise? 
2 A Yes, sir, 
2 Q What does it mean where you have “F/AM"? 
a What is that? 
= A I am guessing, but I believe /*at's Ford 
” | American Motors. 
” Q I see. 
. 


THE COURT: "LM" means Lincoln Mercury? 
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WITNESS: I believe so, 
COURT: All right. 

Q first column on the left-hand corner where 
it says write in, and some of these names have checks 
against them, could you tell us what that means? 

A No, sir, I can't. I believe I can guess. 

Q Well, i am not asking for guesswork. 

A All right. 

Q I see no column for crash parts. His Honor 
did ask you about that before. Was that because the 
incidence of claims respecting crash parts was so small 
that you did not set up a column for it as you did with 
respect to the items occurring more frequently? 

A I would assume that, yes. 

Q Several times in the colloquy you had with 
the Court awhile ago you did mention that purchases 
made by one dealer from another dealer, franchise dealer, 
you understand -- 

A Yes, sir. 


Q [continuing] on an emergency basis, that 


was understood and permissible; is that right? 


& Yes, sir. 
Q And in some of these exhibits which were 
received this afternoon, are these transactions from 
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one dealer to another, are they reflected in any of 
these exhibits? 
A No, they would not be because those transactions 
would be eiigible sales. 
THE COURT: An emergency sale from one Ford 
dealer to the other, the first Ford dealer could take 
the discount; is that right? 
THE WITNESS: Yes, sir. 
THE COURT: The second one, of course, couldn't, 
THE WITNESS: That's right. 
THE COURT: All right. 
However, your system might have been before -- 
MR. JULIEN: I will withdraw that. I think 
your Honor has covered that subject. 
Q Now, on Exhibit DB -- 
MR. JULIE’ . Your Honor asked the very question 
I had in mind on that one, and I will pass that up, too. 
Q Now, Exhibit DC. I'm not sure whether this 
has been covered, it may well have been, but on Exhibit 
DC, the heading, "Outside Purchases" does include, does 
include, does it not, purchases of non-crash parts? 
A Yes. 
Q And here again no breakdown is available; is 


that right? 
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THE COURT: That's obvious. We have covered 


MR. JULIEN: We did. I thought it was with 
respect to another exhibit, but, yes, sir, I agree now. 
Q And the figures arrived at in Exhibit DC, 
are they as a result of an extrapolation where you have 
used the percentages you gained from a study of Exhibit 

S, those are the 37 dealers? 

A Ne, sir. 

Q Where did you get these figures covering all 
parts as total projected payments? Where did you get 
that from? 

A These were estimates made by the incentive 
control analysis people. 

Q Are the working papers from which the formula 
which was employed to arrive at this estimate, is that 
available? 

A No, sir. I do not have it. 

Q Have you ever seen this document before, this 
Exhibit DC? 


A I don‘t recal), sir. 


Q And how they arrived at these estimates you 


cannot say? 


A No, I cannot. 
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THE COURT: I thought this was somehow an 
offshoot of the Cincinnati study. 

THE WITNESS: It is, sir. 

THE COURT: And are the percentages, where you 
have that column percent ineligible, is that derived 
from the Cincinnati study? Are those percentages? 

THE WITNESS: Those are percentages derived 
from the Cincinnati study, but excluding certain dealers 
that our people felt where the relationship was unusual 
and shouldn't be used to try to project it into a total 
universe. 

YHE COURT: Why was there a specific study 
done with respect to outside purchases? 

THE WITNESS: To try to estimate the value 
of this proposed new claiming system, the WINS system 
for claiming incentive. 

THE COURT: In other words, you felt that the 
WINS system would hit the outside purchases situation? 

THE WITNESS: We felt that it would give us 
a lot better information on those and enable us to do 
a better job of auditing dealers and controlling that 
- situation, yes, sir. 

THE COURT: What is left, if you cut out the 


erroneous claims based on outside purchases, exactly 
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what do you have left in the way of potential erronecus 
Claims, in categories? 
THE WITNESS: We have claims to ineligible 
customers. 


THE COURT: Yes. Now, meaning what? Claims 


THE WITNESS: Insurance companies, to retailers, 
even to other Ford dealers. 

THE COURT: In other words, the claim made 
by the seller. 

THE WITNESS: By the seller. 

THE COURT: Who is selling to another dealer. 

THE WITNESS: Another Ford dealer. 

THE COURT: Or the selling dealer who is 
selling to an insurance company. 

THE WITNESS: Yes, sir. Sales to jobbers or 
brokers, intermediaries. 

THE COURT: Some intermediary. 

THE WITNESS: Yes, sir. 

THE COURT: All right. Now, I want to ask you, 


did you believe that the bulk, or the majority of the 


ineligible claims was in the category of outside purchases? 


THE WITNESS: My opinion, sir, was that they 


were both large. They were fairly evenly divided. 
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2 THE COURT: Fairly evenly divided. Now, the 
3 WINS system really is it correct that the WINS system 
4 would not ferret out or improve your control over the -- 
5 anything but outside purchases? Am I right on that? 
6 THE WITNESS: Well, that was the main thrust 
7 of the WINS system. However, it always developed 
8 certain percentages, relationships between claims that 
9 


also help highlight some of these other sales that may 


be -- 


THE COURT: Some sales to ineligible customers? 


THE WITNESS: Yes. For example, if a dealer 


had a lot of shop sales this might indicate to us that 


he was selling to insurance companies or to ineli~ible 


customers, that he was Claiming on repairs that he had 


made to ineligible customers to his shop. 
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2 THE COURT: Wow, did you ever make any 

3 study, similar to the Cincinnati study, to specifically 
4 determine the amount of ineligible claims coming from 

5 the fact that selling dealers were selling to ineligible 


6 customers? 


~) 


THE WITNESS: Wo, sir. The only other study 


8 would be tnis one that we have looked at for the 1969 


ineligivle claims? 


9 test. 
10 THE COURT: Which just includes all forms of 
THE WITNESS: Yes, Sir. : 


13 | THE COURT: But no specific study like the 


Cincinnati study? 


15 THE WITNESS: No, sir, not to my knowledge. 
16 THE COURT: All right, Mr. Julien. 


7 MR. JULIEN: There is just one exhibit when 


we left off yesterday, one of the four that the witness 
has produced as the examples which he had given to you 
orally. 
21 THE COURT: Okay. 

MR. JULIEN: I am sorry, I don't have a 
number on it yet. May we have that marked in evidence. 


(Plaintiff's Exhibit 117 was marked for 


s & 8B SB 


identi fication) 
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JULIEN: I offer 117 in evidence, 
COURT : Whaat does that relate to? 
JULIEN: This is the fourth of the examples. 


MAC CRATE: It's Bob Rice Ford, Boise, 


COURT: Wnat date? 

JULIEN: August 21, 1968, your Honor. 
COURT: Do you have any more cross? 
JULIEN: No, sir. 

COURT: Do you have any redirect, Mr. 


MacCrate? 


MR. MAC CRATE: I would like to inguire, your 


Honor, about 117 for identification. I do not recall 
any testimony about this. 
THE COURT: You may inquire, go ahead. 

REDIRECT EXAMINATION 
BY MR. MAC CRATE: 

Q idy. Beers, I show you Plaintiff's Exhibit 
1-17 for identification and ask you if you can identify 
that document? 

A Yes, sir, I can. 

Q What is it? 

A It is an audit report of the audit of wholesale 


parts incentive claims of Bob Rice Ford, Boise, Idano. 
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Is the memorandum signed by you? 

Yes, it is. 

Q Does this illustrate one of the examples tnat 
_ you gave to his Honor yesterday? 

A Yes, it does. 

0 Would you identify which example, please? 

MR. JULIEN: Does that matter, your Honor, 
if it is one of the examples, we can certainly carry it 
cut in our brief. 

MR. MAC CRATE: I would like to have the wit- 
ness' explanation as to what one of his examples it 
illustrates. 

THE COURT: He just gave three specific -- 
you gave three examples, do you recall? 

THE WITNESS: Yes, 


THE COURT: boes this illustrate one of 


| them? 


THE WITWESS: Yes, sir. 

THE COURT: Which is it? 

THE WITNESS: J pelieve it's the last one. 
It's where the dealer was selling to a fleet and buying 
parts at the same location as a jobber and buying similar 
parts back from the jobber. 


THE COURT: Okay. 
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Anything else? 
MR. MAC CRATE: I have no objection to that being 
entered in evidence. 
THE COURT: Is it offered? 
MR. JULIEN: Yes, I offered it. 
THE COURT: I will receive it. 


(Plaintiff's Exhivit 117 was received 


in evidence) 


Q Mr. Beers, I show you Plaintiff's Exhibit 
1lo in evidence and ask you if that audit of Hillard 
has in it ineligible claims relating to sales to insurance 
companies? 

A Yes, sir, it does.. 

MR. JULIEN: Just a moment, please. Your 
Honor, these four papers were given to me by the witness. 
He said these -- you remember, he walked off the stand 
to obtain them. Those show these examples. 

THE COURT: Let's cut it short. If they say 
something you can brief it. You don't have to have him 
repeat what's in the exhibit and they are all in evidence 
and we can brief them and argue from them, anything you 
want to argue. 

MR. MAC CRATE: There was a question on 


direct examination, your Honor, on this very point. 
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THE COURT: Ok ay. 
: Mr. Beers, I show you Defendants' Exhibit S 
and call your attention to the line second from the 
bottom: iiillard Ford, and ask you in which column on 
that scheduji< the disallowed amount with respect to a 
claim for sales to an insurance company is reflected? 
A It's reflected in the column headed “Ineligible 
Customers" under the heading of “Shop Sales", 
MR. MAC CRATE: If your Honor will give me just 
one minute. I have one possible final question. 
Q Mr. Beers, I show you Plaintiff's Exhibit 96 
and call your attention to the paraqraph at the bottom 
of the page "Summary of Results" which includes the state- 
ment "Because of the discrepancies disclosed, the period 
audited was increased to cover incentives clains made 
from November 1368 through September 1969," 
Showing you now Defendants' Exhibit S, can you 
identify for us what information taken from Exhibit 96 
was carried forward to bDefendants' Exhibit S? 


A Well, I showed the total amount of the dis- 


allowances under the columns, the proper columns, under 


the total audit. ‘These same amounts are shown under the 
return sales and emergency sales columns under the test 


period. 
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2 Apparently I did this because the auditor had 
3 not broken down the results for the January through 

4 May 1969 test period. 

5 Q And the information was just given for November 
6 1968 throuch Septemver '69, is that -- 

7 A Yes, sir, that w.as the period of the audit, 
8 tae total period of the audit. 

9 MR. MAC CRATE: I have no further questions, 
10 your Honor. 

11 THE COURT: Thank you. 

12 


Mr. Beers, you are excused. 


Next witness. 


(Witness excused) 


ALF RE D Loe nA BE Ee, called 


as a witness, being first duly sworn, testified 


as follows: 


DIRECT EXAMINATION 


BY MR. MAC CRATE: 


21 Q Mr. Hansen, by whom are you employed? 


A I am employed by the firm of Duff, Anderson 


and Clark, Incorporated. 


Q Where is buff, Anderson and Clark located? 


es & 8S B 


A In Chicrgo, Illinois. 
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Q What is the business of Duff, Anderson and 


Clerk? 


A buff, Anderson and Clark is a firm of security 


two segments of our business. We have an investment 


analysts and financial consultants. We serve basically 


advisory service which is provided to institutional in- 
vestors throughout the country, and secondly, we are 
involved in consulting work primarily for industry, some 
government work, involving many proplems sucn as the 
valuation of closely held securities, valuations connected 
with acquisit..ons or mergers ,estate taxes -~- any area 
where an evaluation of a company is involved. 
We are not involved as broker-dealers, nor are 

we involved directly in the management of money. 

Q What is your position in buff, Anderson and 
Clark? 

A I am vice-president ofthe firm. 

Q What are you responsibilities with the firm? 

A I work in the area of financial consulting. 
I operate primarily in a supervisory category, working on 
a sum of different projects at a given point in time. 

Q Would you briefly outline your educational 
background and any professional affiliation you may have? 


A I am a graduate of the University of Wisconsin, 
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with a pachelor's degree in business administration. I 
alzo have a master's degree in business administration 
from the University of Wisconson. I am a member of the 
Investments Analysts Society of Chicago, also the Financial 
Analysis Federation, which is the national organization; 

I am a chartered financial analyst. 

Q Have you personally made valuations of small, 
privately neld businesses? 

A Yes, sir. 

Q Over what period of time? 

A I have been in the field for about twenty-three 
years as an investment analyst. During that period, I 
have done evaluations of closely held securities for most 
of that period. The last few years I have been almost 
exclusively involved in valuation of closely held securities 
or puwlicly held as well. 

Q What generally have been the purposes of the 
valuations of small businesses which you have been called 
upon to make? 

A Primarily in connection with valuations for 
mergers or acquisitions and in some cases involving 


estate tax valuations, gift tax evaluations, acquisition 


of stock by -- of closely held stock by tne company itself 


from another investor or things of tiat sort. 
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~ Q Have you been requested by counsel for defend- 
3 ants in this case to testify ae this trial as an expert 
4 on valuation of small privately held businesses? 
5 A Yes. 
: 6 Q Are you being compensated by the defendants 
7 for your participation in these proceedings? 
8 A Yes. 
oF Q Has your firm performed any services in the 


past for the Ford Motor Company or the Ford Marketing 


Corporation? 


12 A Ford Motor Company was a client of our invest- 
ment advisory service for’a period of avout four years. 
It was taken by the financial department of Ford as 


a-parently a monitor for its pension fund investments 


which were run by outside parties. They ceased being a 
client in 1971. 
We also were asked to look at a potential 


investment venture that Ford was asked to participate at 


one time, approximately four years ago. We spend about 
four days on it. 
But that is the only connections we have ever 
had witn Ford that I am aware of. 


Q At the request of counsel for defendants, 


have you examined the plaintiff's proposed assessment of 
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damages and in particular Item I-F of Exhibit 116, 

A Yes, 

Q Have you also read the transcript of testimony 
in this action? 

A I have read the transcripts for the first four 
days of the trial. 

Q For the first four days of trial? 

A Yes, 

Q Have you examined the financial Statements, 
PLU Collision Parts, Inc. which have veen marked as 
exhibits in this action? 

A Yes, 

Q TO what texts and other materials have you 
referred in connection with your preparation to give 
testimony? 

MR. JULIEN: Text? I object to that. 

THE COURT: Overruled. 

MR. JULIEN: May I state the ground of my 
ob jection? 


THE COURT: Yes, 


MR. JULIEN: An expert witness may not bolster | 


his testimony by reference to texts. That's cross examina-~ 
tion. If it is to be used at all, fr think that's somewhat 


a basic rule, your Honor, 
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THE COURT: Is that a basic rule? 

MR. JULIEN: Yes, your Honor. 

MR. MAC CRATE: Your Honor, to identify what 
Nas ween examined in advance of coming to the witness 
stand is a most appropriate part of laying tie foundation 
for the witness' testimony. 

THE COURT: I don't have tne faintest idea, 
Are you going to ask him about it in cross? 

MR. JULIEN: About texts? 

THE COURT: What texts he consulted? 

MR. JULIEN: Depends on what he says. 

THE COURT: Why don't you hold off. I will 
assume -- let's hold off. «& 

Q Have you discussed these matters with me in 

advance of coming to testify today? 


A Yes ° 


Q Have you examined the valuation of good will 


submitted on behalf of the plaintiff found in Item 1-E of 


Exhibit 106? 
A Yes, 


Q bo you agree or disagree with this valuation 


of good will? 


MR. JULIEN: I object to it. It's for the 


Court to decide, if your Honor please. 
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THE COURT: That still is for the Court. I 


Overruled. - 


MR. JULIEN: Sorry, would you bear with me for 


a moment. I don't °*. contest. -.... for a moment that ne 
may give his own evaluation, buthis agreeing or disagree- 
ing with another witness makes no difference at all and 
is not permissible testimony. 

THE COURT: It's just a form of getting his 
opinion. 

I will overrule the objection. 

Q Would you identify any specific disagreement 
you may have with the plaintiff's proposed valuation of 
good will? 

MR. JULIEN: I object to it. 
THE COURT: Overruled. 

A I would disagree, first of all with the use 
of pre-tax income es a proper measure for computing the 
worth of a business or the good will of a business. 

Secondly, I would disagree with the addition 
of officers salaries and pension fund expenses as a 
proper measure for arriving at the earnings of a company 
for evaluation purposes. 


THE COURT: What do you mean, the addition? 
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- THE WITNESS: Yes. 
3 THE COURT: You would take them out. 
4 THE WITNESS: I would take them out. , 
5 | THE COURT: You would take out what? 
6 | THE WITNESS : x would take out officers salaries, 
7 | your Honor, I would take out taxes, income taxes, before 
: | ariving at net income for purposes of evaluation. 
: ° ! THE COURT: So you would use an after tax 
10 Figure which would of course have the officers salaries 
1 taken out as an expense, right? 
12 


THE 


COURT: Officers salaries and what? 


THE WITNESS: And taxes, income taxes. 

THE COURT: Okay. 

THE WITNESS: I would further disagree with 
the use of an 8 percent return on tangible assets as a 
oN r return on a business of this type. 


I would disagree with the use of a multiple of 


ten times for a business of this type as not being appro- 
priate, particularly as it is used against adjusted 
earnings, including income taxes and including officers 
salaries. 


I also note that Mr. Wasser in nis approach 


= & 8 


THE WITNESS: Yes, your Honor. 
Stated that he arplied the methods outlines in Homer Harris’ 
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2 nook, New York State Practice Guide. ; 
3 MR. JULIEN: I object to that; your Honor. 

4 THE COURT: I will overrule the objection. 

5 THE WITNESS: Mr. Harris outlined three methods 

6 in his application. However, it appears to me that Mr. 

7 Wasser has mixed elements of all three methods. I under- 

8 


Stand he relied primarily on method 2. 
Finally, I have a fundamental difficulty 
10 with the application of any arbitrary methods of value or 


return on investment in arriving at separately either good 


will or the value of a company. I don't believe, certainly 
in my experience, or in actual practice, that the applica 
tion of arbitrary measure is useful in arriving at values, 
since it does not take into consideration the many areas 
of sets of circumstances that are quite variable, that 
affect values of companies at any given period of time. 
18 Q Would you now explain the reasons for sach of 
these items of disagreement that you have referred to? 
20 A In his testimony, as I indicated, he stated 
that he had -- 

MR. JULIEN: Now, Judge. This gets far beyond . 


just disagreeing. I think what this gentleman is attempt- 


ing to do now is not to state his own opinion concerning 


- -. & © 


evaluations, out to state why he disagrees with another 
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witness. That isn't appropriate. 

THE COURT: I will overrule the objection. 

A In his testimony, he stated that he is 
relying on methods outlined by Homer Harris, and which 
are found on page 333 of that book for evaluating the good 
will of a company. Homer Harris outlines three methods 
put these are followed by a disclaimer that they» are 
only methods and there are no rules tiat exist for 
evaluation. 

The three methods basically are, first, the 
capitalization of average net profits for a representa- 
tive number of years, multiplied by 10 or 15, depending 
on the business, with results representing the total value 


of the business, including good will. 


The second method, which ig referred to as ‘the 


Federal Income Tax Method, which Mr. Wasser indicated that 
he relied primarily on, is to deduct from average net 
profits a percentage of the net tangibles, and capitalizing 
the result by multiplying by a fixed number. Adding the 
product to the tangibles furnishes the total value of the 
business. Note that no specific number or percentage or 
fixed number is suggested with Mr. Harris indicating that 
this depends on the nature of the business. 


THE COURT: Does that give you good will or 
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THE WITNESS: It gives you in the first case 
good will and added to the tangibles it gives you total 
value. 

THE COURT: In the first case;what do you 
mean by in the first case? 

THE WITNESS: By first deducting from net 
income a rate of return on tangibles you arrive at the 
return on the tangible assets of the business. 

Secondly, multiplying the balance by the 
fixed number arrives presumably at the good will for 
the business, so the two together w uld be the total 
value of the business. 

THE COURT: Let me understand. ; 

What was the problem of Mr. Wasser's use of the 
second method? 


THE WITNESS: I have to indicate further with 


Method 3 that he seems to have mixed the elements of 


all three. 

THE COURT: You think he applied No. 2? 

THE WITNESS: No, I think he mixed the elements F 
of all three in arriving at his value. 


The third method is called the year's purchase 


method, which also suqgests taking, in this case, a 6 or 8 
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percent return on average capital involved over a repre- 


sentative number of years, and then deducting from this, 


from net profits, the result, and multiplying this oy 
a fixed number. 

Again, the number is not specified. 

In his application he appears to have adopted 
the multiple of 10 from the first method, and then 
has utilized his 8 percent return plus another salary factor 
that he has implied. Apparently from Method 3. 

THE COURT: Now, wait a minute. You think 
he got -- the Harris discussion of the first method has 
a multiple recommendation of 10 to 15, right? 

THE WITNESS: Yes, your Honor. 

THE COURT: Now, the second method, you have 
to use a multiple, don't you? 

THE WITNESS: Yes, your Honor. 

THE COURT: = And they don’t -- 

THE WITNESS: They don't specify. 

THE COURT: - =- and they don't specify. And 
the third method -- 

THE WITNESS: Suggests a return of a 6 or 8 
percent of average. 

THE COURT: On tangible assets. 


THE WITNESS: On average capital involved in 
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the wusiness over a representative number of years. 

THE COURT: And that's different from tangible 
assets, right? 

THE WITNESS: No, I believe it's the same. 

THE COURT: Okay. 

And then you use a multiple, after you have 
deducted the result from the profits, right? 

THE WITNESS: Yes. 

THE COURT: Do they suggest a multiple? 

THE WITNESS: No. And later on in his book he 
uses examples of this method, utilizing a 6 percent return 
and multiple ranges from 5 to 10 times as to application, 
depending on individual circumstances. 


THE COURT: Okay, what's your critique then? 


THE WITNESS: It seems to me that he has applied 


the multiple of 10, taken from the first example as an 
arbitrary measure, and then applied the 8 percent return 
taken from example 3. 

Further, I think the ‘-- 

THE COURT: What's wrong with that? The 
second method doesn't suggest a percentage return, does 
it? 

THE WITNESS: No. 


THE COURT: And the second method doesn't 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


1222a 
mejw 19 Hansen-direct 
suggest a multiple? 

THE WITNESS: No. 

THE COURT: So what are we supposed to do? 
You Nave got to suvply the figure, don't you? 

THE WITNESS: Yes, sir. 

THE COURT: So, what's wrong? 

THE WITNESS: Well, I think further, I think 
the real provlem with having done this, using tuese 
arbitrary fiqures, is that he then applies them to a pre- 
tax rather tnan net income figure, and also applies tnese 
measure to earnings oefore officers salaries and pension 
funds. 


In no case does Mr. Harris suggest that you 


utilize pre-tax earnings, nor that you utilize earnings 


before officers salaries. In fact, at one point in ais 
book he suggests that it is necessary to deduct a 
reasonable amount commensurate with the services rendered. 
It 1s my opinion that officers salaries and 

income taxes are a cost of doing business and must be 
deducted before arriving at the return that the ousiness 
provides an investor. 
BY MR. MAC CRAYE: 

Q Have you completed your explanation? 


A Yes. 
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Q In summary, Mr. Hanse, what would you regard 
as the errors made in evaluation of good will?. 


MR. JULIEN: Haven't we already had that now 


THE COURT: Are you going to qive anything 
now that you haven't told me? 
THE WITNESS: No. 
THE COURT: Okay, let's not summarize. 
MR. MAC CRATE: At this time, your Honor, I 
am going to present to the witness a hypothetical ques~, 
tion, a copy of which has been marked CW for identification. 
The witness has already reviewed the question, 
a copy has been furnished to Mr. Julien to expedite 
matters , it might be deemed read into the record. 


THE COURT: We will just use the exhibit. 


‘Hypothetical Question 


the subject corporation was formed in April 
1965 co engage in the wholesaling of a limited line of 
automotive parts, substantially all of which could only 
be purchased from franchised dealers of a single automobile 
manufacturer; 

the business, which has always been located in 


Yonkers, Wew York, was generally limited to the purchase 
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of crash parts for automobiles manufactured by the single 
manufacturer and their resale principally in the Bronx and 
lower Westchester Counties in New York to approximately 
230 independent body shops and garages; 

the franchised dealers of the manufacturer also 
were engaged in the sale of the same crash parts directly 
to independent body shops and garages; 

_ the demand for crash parts varies to some extent 
with general economic conditions reflecting individual 
decisions whether to repair their vehicles and whether to 
repair or to replace damages parts but it is principally 
dependent on the number of traffic accidents; 

the franchised dealers repair automobiles in 


their own body shops but to encourage the franchised 


dealers also to act as wholesalers and to sell crash parts 


te independent body shops and garages at prices comparable 
to those paid by franchised dealers for crash parts used 
in their own body shop, the automobile manufacturer allows 
‘'franchised dealers a wholesale incentive on what has 
ranged between 48% and 64% of the value of crash parts sold 
by the manufacturer; 

the wholesale incentive on the resale by fran- 
chised dealers of certain crash parts was first granted 


November 1, 1968, at the behest of the Federal Trade 
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Commission and continued tobe granted by the manufacturer 
through September 30, 1972 and during 1970, 1971 and 1972 
was fixed at 25 percent of the price paid by franchised 
dealers for eligible parts that they purchased; 

upon its formation all of the stock of the subjec 
corporation was owned by two individuals who have always 
been the only officers and directors of the subject cor- 
poration and who continued to September 30, 1972 to own 
all of its stock; 

the two individuals each had, on September 30, 
1972, vetween 10 and 20 years experience as assistant 


parts managers and parts managers for franchised dealers 


of tne manufacturer and seven years' experience as the 


only supervisory personnel of the subject corporation; 

the subject corporation began operations in 
1965 with an initial investment of approximately $30,000; 

the two individuals in carrying on the business 
of the subject corporation provided substantial personal 
service to its customers, including technical advice on 
ordering of parts, and provided its own delivery service 
of crash parts, which services may not have been available 
from franchised dealers of the manufacturer engaged in the 


sale of crash parts; 


the subject corporation prior to July 15, 1972 
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had a written agreement with respect to the purchase of 
crash parts with one franchised dealer of the manufacturer 
and that agreement had been amended several times by oral 
understandings between the parties; 
the only agreement which the subject corporation 


had relating to the purchase of crash parts on September 


30, 1972 was an oral understanding with a Single franchised 


dealer of the manufacturer; 

the franchised dealer from whom the subject 
corporation was purchasing crash parts on September 30, 
1972 had orally agreed that the price to the subject 
corporation would be the price paid to the manufacturer 
by the franchised dealer for the parts plus three percent 
and that the amount of any wholesale incentive allowance 
pavable to this franchised dealer with respect to the 
resale of the parts to the subject corporation would be 
deducted from the price paid by the subject corporation; 

in the fiscal year ended September 30, 1972 
the subject corporation's gross sales were $736,967 and 
its net profit after taxes was $21,091; 

the subject corporation's financial condition 
in the fiscal years 1965 through 1972 was as set forth 
in the following exhibits in this action: 


Defendants' Exhibit BS Statement of Financial Condition 
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and Statement of Operating 
Results for the fiscal year ended 
September 30, 1965 (6 months) 

Defendants‘ Exhibit BT Statement of Financial Condition 

and Statement of Operating 
Results for the fiscal year ended 


September 30, 1966. 


Defendants’ Exhibit BU Statement of Financial Condition 
and Statement of Operating 
Results for the fiscal year 
ended September 30, 1967. 

Defendants' Exhibit BV Statement of Financial Condition 
and Summary Statement of Operating 
Results for the fiscal year ended 
September 30, 196-, 

Defendants’ Exhibit BW Statement of Financial Condition, 


Statement of Operating Results . 


and Statement of General Expenese 


for the fiscal year ended Septemb 
30, 1969. 

Defendants' Exhibit BX Statement of Financial Condition, 
Statement of Operating Results 
and Statement of General Expenses 


for the fiscal year ended 
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2 | September 30,1970. 
3 | Defendants’ Exhibit BY Statement of Financial Condition, 
4 | Statement of Operating Results 
5 | and Statement of General Expenses 
6 | for the fiscal year ended Septem- 
7 | ber 30, i971. 
8 | befendants' Exnibit BZ Statement of Financial Condition. 
9 | Statement of Operating Results 
10 || : and Statement of General Expenses 
11 {I for the fiscal year ended Septem- 


opinion what would be a fair and reasonable valuation of 


the subject corporation as of September 30, 1972?" 


7 | MR. JULIEN: I object to the question but I 


am going to object to the use of it too in place of it 


being a verbal question. 


20 THE COURT: Have you read the question? 


21 MR. JULIEN: Yes, indeed. 


THE COURT: What's the objection? 
MR. JULIEN: The objection is that it contains 


some material which I do not believe has been established 


= 2 a 8 


in evidence. 
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THE COURT: What material? 

MR. JULIEN: Well, I would have to go through 
it specifically. 

THE COURT: Well, go through it. 

MR. JULIEN: Yes. I haven't heard anything 
on the demand for crash parts varyifig to some uxtent. 

THE COURT: Where is that? 


MR. JULIEN: That's the fourth paragraph. 


MR. MAC CRATE: I submit, your Honor - 


THE COURT: There is nothing in the record 


about that. I suppose it's -- 

MR. MAC CRATE: Your Honor, in Mr. Rowlands’ 
testimony this subject was covered. 

THE COURT: Well, did he testify that the 
demand varies to some extent with the general economic 
conditions reflecting individual decisions whether to 
repair their vehicles? I don't recall that. 

MR. JULIEN: I have no -- 

MR. MAC CRATE: He did make general reference 
to that, your Honor, in the decision whether or not to 
repair. 

THE COURT: Well, all right, I won't worry 
too much about that. 


What else? 
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MR. JULIEN: Does that mean that is to be 
deleted? 
THE COURT: Nc, i will allow that to stand. 
MR. JULIEN: Now this part about franchise 


dealers repairing automobiles in theizr own shop and 


encouraging the franchise dealers -- the next paragraph, 
what has that got to do with evaluation of the plaintiff's 
business insofar as its good will is concerned? 


And I don't believe there is any proof to support that 


statement. e 
MR. MAC CRATE: Again, I believe the testimony 
of Mr. Rowland supports that paragraph, your Honor. 


THE COURT: Yes, I think that is supported. 


What else? 

MR. JULIEN: The very next paragraph, we have 
got the Federal Trade Commission's behest in there again, 
and i am going to at the conclusion of defendant's 
case, since there is testimony with respect to this 


now, it doesn't depend upon a stipulation, I am going 


to once again ask you, you are deferring decision on 


thet, to relieve me from any stipulation which says 


this is at the behest of . 
THE COURT: Well, I am glad you breught that 


up, because I think that I will simply strike that 
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paragraph from the stipulation and rely on the exhibits. 
I am sure they are more precige. I don't know what 
really -- did you depend upon the statement that something 
was done at the behest of the Federal Trade Commission? 

THE WITNESS: No, your Honor. 

THE COURT: Well, of course you didn't. 
This has got a lot of stuff you wouldn't -- 

MR. JULIEN: Well, I have no objection 
to the second part of that paragraph that says -- 

THE COURT: The witness has said he didn't. 
I think it is irrelevant for consideration. But let's 
not quibble. It is a hypothetical question and if 
crucial parts are not supported by the evidence, then 
at the conclusion it is no good. Can't we leave it that 
way? 

MR. JULIEN: Yes, I think so. I think that 
saves considerable time. 

THE COURT: 7 right. Go ahead. 
BY MR. MAC CRATE: 

Q Mr. Hansen, assuming all of the foregoing 
facts, in your opinion what would a fair and reasonable 
valuation of the subject corporation as of September 


30, 1972 be? 


MR. JULIEN: Is this good will? Are you 
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addressing yourself to good will now? 


MR. MAC CRATE: I'm addressing myself -- 


THE COURT: The total value. 

MR. JULIEN: Total value. 

MR. MAC CRATE: Valuation. Fair and reasonable 
valuation. 

A In my opinion the value of the corporation 

as of September 30, 1972, is approximately $84,400, 
including tangible assets, subject to its liabilities, 
including good will. 


THE COURT: Eight four thousand what? 


THE WITNESS: $84,400. 
Including good will, you said? 
A Including good will. 
Q Would you explain the reasons for your 
conclusion? 
A In arriving at my opinion as to value of the 


subject company I have taken into account the various 


qualitative factors as outlined as they bear on the 


value of the company. 


The qualitative factors include the small 
size of the corporation, the nature of its business, 
being primarily in the service industry, the capital 


requirements necessary to enter such a business, the 
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facilities required, the market served, its competition, 
the subject company's situation as to supply and the 
importance of the two individuals to the viability of 

the enterprise. 

Essentially, the test of fair value is what 
a willing buyer will pay a willirs seller in an arms’ 
length transaction in which both parties are duly 
informed about the campany. 

As I stated earlier, investment, or company 
values basically are comparative in nature. An investor, 
in looking at a business, seeks to get the highest return 
on investment with varying opportunities in a wide 
spectrum of opportunities that he can look at, and 
he seks to get the highest return on his investment. 
After taking into consideration the risks that are 
involved in that investment. 


In looking at the subject, I think the small 


size of the company is a relevant factor in assessing 


where it fits as far as investment interest is concerned. 
Many investors would not be interested, many potential 
investors would not be interested because of the small 
size of the business. Particularly larger corporations 
would not find the company of interest to them, based 


on its size. With sales of around $737,900 and net 
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income of $21,000 the company certainly ranks, must 
be classified as small even though its had good growth 
and earnings and sales. The fact that it's had good 
growth in itself is not unusual for small corporations 
in their early years of life. 

I think the business generally classifies as 
a service business. Such businesses are quite easy to 
enter from an investment standpoint. I note for 


example that this business, the two individuals entered 


it with an investment of approximately $30,000 in 1965. 
THE COURT:: Could I just interrupt? Could 
I have Exhibit BZ. 
MR. MAC CRATE: Here you are, your Honor. 
(Handing.] 


THE COURT: All right, Mr. Hansen, go ahead. 


A This amount of investment by most standards 


would represent a relatively small investment. 
MR. JULIEN: A little louder, Mr. Hansen. 

A I said this investment by most standards would 
represent a relatively small investment. Further, there 
are no specific facilities that are required, or no 
large facility investments. Such facilities as are 
used by businesses of this sort can be leased at 


relatively low initial cost. These factors to me suggest 
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relative ease of entry for competitors from an investment 
standpoint, and would in my judgment detract from the 
value of the business in terms of how a prospective 
investor would look at it. 

A third factor I have considered is the 
market served by the subject company for crash parts 
from a single manufacturer. Business apparently is 
limited both by the scope of its products, product 
line, certainly as it was constituted in September, 
September 30th, 1972, and secondly as to the geographical 
area that it operated in. 

This would suggest to a prospective buyer 
that there are limitations as to growth, as the business 
does exist, and would detract from his interest in 
buying the business. 

Further, the business would have -- the buyer 
would have to assess competition for his product line. 
The product line is not unique and is generally available 
to the subject company's customers from other sources 
at apparently competitive prices. 

In terms of the supply of crash parts to the 
company I note that the subject company is generally 
dependent on one source and that it is operating under 


an oral agreement with no formal contract as of September 


OUTHERN DISTRICT COUR 


1:238a 
8 mksr Hansen ~ direct 935 


30, 1972. I think any prospective buyer would look 


at a situation of that sort with alarm. Certainly he 


would assess the risk connected with relying on a single 
buyer on the fact that there are new firm contracts 
that could be passed on to him as a successor. 

Finally in looking at the business as a 
service business, generally businesses of this sort 
depend to a considerable extent on the personal efforts 
of the principals or the officers of the company, in 
this case the owners of the company. A prospective 
buyer would conclude in my judgment that the liability 
of the business rested with the individuals and not 
with the company per se. 

In buying such a business he would either 
have to retain the people, to retain their capabilities, 
or he would have to replace them with people of equal 


skill. In either case he would have to pay commensurate 


saliries for their efforts to attract additional people.' 


Or, if he had these skills he weld certainly be jstified 


in charging a salary for his efforts that are commensurate 
with the services he renders. 
I think that any time that you look at a 
business where the value rests in individuals as it 
does in many service industries that this is a significant 
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negative from an investor's standpoint of looking at 
the viability of the business, or his ability to carry 
on the business in a profitable manner as a successor 
to it. In arriving at my value I have looked at the 


subject company and taken into consideration the various 


what I refer to as qualitative factors that I have 


outlined here, as a buyer would have to weigh in 
arriving at a risk judgment as to the corporation. 

Any investor has a broad spectrum of investments that 
he can look at as to return, as bench marks for returns. 
Beginning with the very low risk type of investment 

in 1972 a U. S. Government bond yielded approximately 


5.6%, in 1972 corporate industrial bonds yielded about 


7.4%, and utility bonds 8%, respectively. 


I think this sets the bottom end for anyone 


in looking at investment, because this represents the 


basically no or low risk type of investment. Moving 


up tie ladder in 1972 the corporations, overall corporations 


in the United States returned up to 10.6% on their 


equity investments. Companies in the auto, or motor 
vehicle and equipment area, turned in a return of 14.5% 
in 1972. 

I present these as benchmarks representing 
average risk type returns for investors that he would 
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have looked at in assessing with this particular company 


fitted within the broad range of risks -- I think in 

my opinion the 14.5% return that the auto industry 

had in 1972 would certainly have represented a minimum 
return that he would have been interested in, and when 
assessing the various risks that I have outlined earlier 
and looking at the subject company, it is my judgment 
that he would have required a return in the area of 


25% on his investment to compensate him for the risks 


that he was accepting. 

Utilizing a 25% return on investment this 
basically four times earnings utilized 1972 net income 
as the basis for that investment, or that computation. 

THE COURT: You multiplied four times 21? 

THE WITNESS: Yes, sir. That's the same 

return on investment. 

THE COURT: All right. 

MR. MAC CRATE: I have no further questions, 
your Honor. 

THE COURT: I know we are running late, but 
if the Reporter and everybedy -- I wonder if we could 
finish now. 

MR. JULIEN: Can we finish tonight? 


THE COURT: Can we finish now. 
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MR. JULIEN: I am willing to try. 
THE COURT: All right. Let's try. 
CROSS-EXAMINATION 
BY MR. JULIEN: 
Q You have been consulting some notes during 
the course of your discourse; may I see what you have? 
A Yes. [Handing.] 
Q Did you render any formal opinion to the 
people who engaged you here? 
A No. Only orally. 


Q This $21,000 figure to which you applied your 


formula, would you say that constituted the net profit 


for that year terminating September 30, 19 -- 

THE COURT: Here is the exhibit, BZ. 21,000 
comes from -- it is net profit after taxes for 1972. 
(Handing. } 

MR. JULIEN: I know that. 

THE COURT: All right. I understand. 

Q Were you aware that the net profit for September 

30, 1972, that period ending that date, had been restated 
by Mr. Wasser at the conclusion of the period? 

MR. MAC CRATE: Objection, your Honor. 

THE COURT: Overruled. 


MR. MAC CRATE: Well, your HOnor has already 
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ruled with respect to the restatement that the restated 
figures were not to be taken into consideration. 


MR. JULIEN: I don't understand you to have 


ruled that way at all. 


THE COURT: I don't recall ruling that way, 


but what is the restatement? Where did it appear and 
in what exhibit? 

MR. JULIEN: Mr. Wasser testified that the 
original figure was a figure before the books had been 
closed, furnished on the motion before you -- 

THE COURT: Well, is there an exhibit? 

MR. WASSER: Your Honor, in the injunction 
papers I -- 

THE COURT: Is there an exhibit in evidence? 

MR. JULIEN: Yes, he says there is. What 
exhibit is that? 

MR. MAC CRATE: Your Honor, the section of the 


prior transcript which I had reference to is in 


particular on Page 448. 
THE COURT: What does it say? 
MR. MAC CRATE: “The Court: r am not 


going to receive evidence about a revised loss of 


good will figure, and so that is that.” 


And it was our understanding that in the 
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context at that time that your HOnor was directing his 
attention to the witness' statement, "He questioned 
me as to whether I used the prestated, or restated 
figures. This brought to my attention the fact that 
I used the prestated figures. 

“THE COURT: You knew about the restatement 
before you ever got to this trial, didn't you? 

"THE WITNESS: But I took it objectively.” 


MR. JULIEN: That doesn't answer it at all. 


This is specifically what happened, and I think that 
I have submitted the exhibit your Honor is calling for 
to the Court. 

THE COURT: I just would like to be clear. 


I know I have heard of the restatement, and right now 


I don't even know what it is. Does it appear in some 


exhibit that is in evidence? Is there a restated 


1972 earnings? 


MR. JULIEN: Yes, your Honor. Mr. Wasser 
testified to it, and it is in the statement of proposed 
damages which we submitted -- 

THE COURT: Well, that hasn't even been 
received. Exhibit 108 isn't even in evidence yet. 

That is the revised annual statement. 


MR. JULIEN: But he has testified to it, 
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Honor. It is in his testimony. And it has not, been 
barred in any way. As a matter of fact, it has been 
carried from that into our computations. 

THE COURT: Can you refresh my memory then? 
I don't recall that testimony. 

MR. WASSER: Your Honor, I submitted it during 
the summertime to all parties. 

THE COURT: I am worried about the evidence 
at the trial. Now, Mr. Julien, what was his testimony 
about the restatement? 

MR. JULIEN: His statement was that after 


the books were closed for the period the restatement 


of the income for that period was $42,988. And that 


not only was it stated here -- 

THE COURT: What did he testify as to the 
reason for the restatement? 

MR. JULIEN: Yes, he testified that the 
first statement with respect to the profit for that 
period was on the motion before your Honor, at which 
time the books had not been closed. And that the 
formal audit made after the books were closed was the 
figure of $42,988, which figure was also transmitted 
to the -- 

THE COURT: Do you have the transcript reference? 
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MR. JULIEN: I have no transcript. 

THE COURT: I am just a blank on that. 

MR. JULIEN: I have no transcript, but I can 
tell you this, that not only has he testified to it, 
but it is carried into the computations which were 
submitted to your Honor. 

THE COURT: Only in that Exhibit 108 which 
I rejected. Look, let me just shortcut this. I 
will take your word that there is testimony now in 
the record about a revised restated 1972 -- listen to 
me, Mr. Julien. 

MR. JULIEN: I am listening to you, sir. 

THE COURT: (continuing) Earnings figure 
of $42,988. I also recognize that I did not permit 
you to put into evidence the revised figure for loss 
of good will which you proposed in Exhibit 108 marked 
for identification. Strange as it may see I don't 
think that precludes you from cross-examining the 
present witness about his computation. So, go ahead, 
I think the only thing, just so we are accurate, wasn't 
it 52? Have you got the right figures? 

MR. JULIEN: Yes, $42,988. It's $52,388 
pretax, and what is the deduction? 


MR. MAC CRATE: And the tax is $21,988 leaving 
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$31,290. 

THE COURT: I think it probably would be 
very simple. Did you consider a restated 1972 earnings 
figure? 

THE WITNESS: I am aware of that figure, 
your Honor. 

{HE COURT: You are aware of it? 

THE WITNESS: Yes. 

COURT: What is your idea of what it is? 
WITNESS: As I understand it, it was -~- 
JULIEN: Do you want your notes? 


THE WITNESS: No, it's not in the notes. 


It is my understanding that it was an amount relating 


to the incentive program Ford had that was awaiting 
collection at year end and had not been collected and 
was subsequently paid to the corporation. 

THE COURT: That was the reason for the 
restatement? 

THE WITNESS: Yes. 

THE COURT: What was the amount of the 
restatement? 

THE WITNESS: My recollection is that it was 
approximately $22,000. 


MR. JULIEN: Additional. 
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THE WITNESS: Additional. 

THE COURT: So that the revised post-tax would 
be what? 

THE WITNESS: Pre-tax figure was, I believe, 
$50,000 roughly. On that basis the after-tax figure 
would have increased approximately $11,000. 

THE COURT: It would have increased by $11,000? 

WITNESS: By approximately $11,000. 
COURT: Bringing it up to about $32,000? 
WITNESS: $32,000. 
COURT: All right. 

BY MR. JULIEN: 


Q Mr. Hansen, first let's stay, did you consider 


A I looked at it. 


Q Did you consider it in making your computation 


of the value of this business? 


A I made a separate computation based on that. 
Q Now, the pre-tax figure as restated for 
income for that period is $52,388 less taxes brought 
down to a net of $42,988 after taxes. 
Where did you get your figure from? 
You didn't apply any taxes to that $21,000 -- 


Where dia you get your figure from? 


1°°45a 
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Which figure? 
The figure that you said came to -- 
$32,000? 

Q $32,000, where did you get it from? 

A I adjusted the $22,000 figure for taxes, but 
not adjusted for in your figures. 

Q Well, did you use a gross income for that 
period -- not gross, did you use a profit figure before 
taxes of $52,388? 

A That's right. 

Q You did use it? 

A Yes. 

Did you use in the computation which you made? 

The one that I have outlined previously? 

Yes. 

No. 

THE COURT: That is a restated figure toc 
your understanding, isn't it? 

THE WITNESS: Yes. 


Q I want you to assume that the net profit after 


taxes is $42,988 for that year ending September of 1972. 


Applying the formula which you applied of four times, 
what would the figure be of the value of that business? 


A Well, first of all I disagree with the figure -- 
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I want you to assume. 


| 

3 | THE COURT: Let's just shortcut it. Is it 
just a matter of multiplying by four you would still 
| 


5 || multiply by four? 


6 THE WITNESS: Yes. 


7 | THE COURT: If you multiply it, it would be 
8 | about $200,000. 

9 THE WITNESS: No, it would be approximately 
10 | $160,000. 

ll THE COURT: What are we using? 

12 | THE WITNESS: Four times 40,000. a 
13 | MR. JULIEN: Four times 42,988. 

14 | THE WITNESS: About $168,000, approximately. 
15 | Q And the parameters of the multiplication 

16 | factor which you can employ can be anywhere from four 
7 | to fifteen? 

18 A Not in my opinion. 


19 Q Well, not in the opinion, but you have seen 
figures of from four to fifteen employed as the multiplying 
factor in arriving at what is the value of the business. 


A Which business? 


A Business in general I have seen valued upwards | 


Ss = @ & 


| 
| 
{ 
| Q Of businesses in general. | 
| 


of fifty times earnings. 
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By the way, you have -- 

One time to fifty times. 
Q You have never actually participated in the 
purchase or sale of the crash part wholesale business? 

A NG. 

Q Would it matter whether a business is unique 


and does not have much competition in its field, would 


that make a difference? 

A If it were, yes. 

Q There are different types of investors, are 
there not? There are those who invest in a business 
in which they will personally participate? Yes? 

A Yes. 

Q And in that case the salaries achieved by 


the principals in the business are a matter of interest 


to them, isn't that so? 

A Yes. 

Q Now, in the method which you have emp loyed 
you have deducted the officers’ salaries in toto, have 
you not? 

A Yes. 

Q ~ And in dealing with the hypothetical purchaser 
that you talked about if he were someone who is buying 


a business either in partnership or singly in which he 
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2 himself will participate, those salaries would be a 
3 matter of moment to him, would they not? 
4 A Yes. 
5 | Q You know that the closest thing we come to 
¢ 1 a franchise business is these businesses are sold 
7 | from time to time. You know that, don't you? 
‘ | A What kind of franchise dealers are you speaking 
8 | of? 
10 | Q In the automotive business. 
Bt A Yes. 
Ae | Q Are you acquainted with those sales and 


purchases? 
|| A Vaguely. 


15 Q Have you ever evaluated a franchise dealer 


for a sale or a purchase? 


A No. 


18 Q You have never done anything like that? 


A No. 
20 Q If we take a figure of $42,988 as the net 
profit figure for the period which you employ, and 


crank back the officers’ salaries, what figure would 


we achieve? 
MR.MAC CRATE: Weli, your Honor, that is 


a matter of multiplication. 
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MR. JULIEN: I know. That is a prelude to 
my next question. 

THE COURT: What is the question? 

MR. JULIEN: If we crank back the officers’ 
salaries on top of the -- 

THE COURT: Have you done it? 

MR, JULIEN: No. 

THE COURT: I will take your mathematics. 

MR. JULIEN: Please don't, your Honor. That 
is one thing I can't give you any insurance on. 


THE COURT: The officers' salaries on top of 


MR. JULIEN: The $42,988. 
THE COURT: That ia $125,000. Now, what 
is your question? 
BY MR. JULIEN: 
Q Do you know what sums were contributed to the 
pension fund for that same period? 
A I think it was approximately $20,000, something 
like that. 
Q And you are aware in a small business of this 
type that the greatest interest in the pension fund 
is with tha principals? 


A Yes. 
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Q Well, have you cranked back any part of that 
in the basic figure of your computstion? 
A No, 
THE COURT: Do you want him to crank? 
MR. JULIEN: Well, since we are dealing with 
Fords, let's pretend. 


THE COURT: You are up to 125, and you put 


him back another 20, so that is 145, then we multiply 


by 4? 
MR. JULIEN: Are we going to insist on the 
4, your Honor? 
THE COURT: All right. 
Q Tell me this, sir: Are you acquainted with 


conditions in this New York area as they were in 1972 


with respect to this one firm which was pursuing the 


business of the sale at wholesale of crash parts not 


in the Ford enterprise? 
A Would you please -- 
Do you know anything about -- 
MR. MAC CRATE: I object to that, “in the 
Ford enterprise,” your Honor. There is nothing -- 
MR. JULIEN: I will withdraw it. I will 


withdraw it. 


Q You told me that from the commencement of this 
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firm its growth and earnings was good? 

A Yes. 

Q Its growth and sales was good? 

A Yes. 

Q With the comparatively small investment 
they showed a rather sizable increare year to year; 
isn't that so? 

A Yes. No, they did in sales, they did not 
in net income in recent years. 

Q Well, again are you talking about the income 
figure which you employed, or the restated income 
figure which I gave you? 

A The income figure I employed. 

Q Adopting the income figure which I gave you, 
it does show a good gain in profit from year to year; 
is that right? 

MR. MAC CRATE: Your Honor, I object. 
THE COURT: Sustained. 

Q By the way, did you look at the audit of this 

company for the year 1973? 


A I don't believe I saw an audit. I saw some 


You saw some figures? 


Handwritten form. I am not aware that that 
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was an audit. 

Q Did it appear to be a statement of profit 
and loss? 

A Yes. 

Q Based upon the figures of profit and loss for 
the year 1973 would you say that this business has 
diminished in value? 


A Based on those figures, yus. 


Q And based on those figures using the same 


formula which you employed is there a loss fer 1973? 

MR. MAC CRATE: Your Honor, I think that Mr. 
Julien is apparently making this witness his own. 

THE COURT: Are you objecting? I will sustain 
the objection. 

MR. MAC CRATE: Objection. 

THE COURT: Is there a 1973 statement in 
evidence? I have got some -- yes, Exhibit CA is a sind 
of a partially handwritten, partially typed statement. 
It is in evidence and I have got it. 

MR. JULIEN: Yes, and if your Honox would 
just pass that to the witness for a moment. 

THE COURT: All right. (Handing.) 

Q Are those the figures which you examined, 


which you saw for the year 1973? 
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MR. MAC CRATE: Your Honor, I object to 


questioning as to the year 1973. 

THE COURT: Overruled, 

MR. MAC CRATE: Your Honor, the only -- 

THE COURT: Overruled. Please, we are about 
at the end. 

Are those the figures which you saw? 

That's not the same statement that I saw, no. 

Well then, let's just look at -~ 

THE COURT: I'11 tell you, maybe this will 
help you. There is another sheet, Mr. Julien, it isn't 
in evidence. [Handing.] To save time. 

Q In accordance with an exhibit which we have 
in evidence I want you to assume that for the year 
ending September 30, 1973, the net profit after taxes, 
instead of showing a profit, showed a loss of $85,954. 
Now, based on that, sir, what do you say is the value 
of this company in accordance with the formula you have 
employed as of September 30, 1973? 

MR. MAC CRATE: Objection, your Honor, unless 
the witness is permitted to examine the entire statement 
from which he -- 

MR. JULIEN: I have asked him to assume. 


THE COURT: Let's cut it short. If you can 
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If you can't -- 


WITNESS: I don't think that I am 


prepared to answer the question. 


THE 


Meee 


COURT: All right. 


I am going to ask you, I have a right, I think, 


your Honor, to ask him to hypothecate and to assume, 


and I ask you 
THE 
facts and see 
MR. 
testimony was 
MR. 
your Honor. 
MR. 
goes entirely 
MR. 
credibility. 
And I may use 
counsel -- 
THE 


a point. 


COURT: You ask him to assume certain 
if he can answer it. 

MAC CR..£: Your Honor, the direct 
directed simply to the year 1972. 
JULIEN: That doesn't cut off anything, 
It doesn't cut off a thing. 

MAC CRATE: And the further examination 
on the subject of the -- 

JULIEN: I am entitled to test his 


I am entitled to test his expertise. 


something else other than that which 


COURT: Well now, Mr. MacCrate does have 


You are not entitled, it seems to me, to 


make him your own expert on a subject not covered by 


the direct, and the subject, the only subject covered 


by the direct was the value of the company as of September 
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2 30, 1972. You are certainly entitled to examine him 
3 as to anything that bears on his direct testimony, but 
4 | I think that the value as of September 30th, 1973, and 
5 the loss of value then is a sharply different subject, 
. | it is obviously relevant to the case, but I think you 
; | have got to have your own expert on that which you 
. have already produced. 
9 


I will sustain the objection to cross-examination about 
his valuation as of September 30, 1972. 
All right, do you have anything else? Okay. 


MR. JULIEN: I have to say, okay, but it's 


not okay, your Honor. I respectfully except from 
that ruling. 
THE COURT: It is a slip of the tongue. 


MR. JULIEN: Yes, it's all right. 


Q Now, when you were given this formula that 
you devised were you considering people who would want 
to enter into this business on their own account? 
MR. MAC CRATE: I can't hear you, Mr. Julien, 
THE COURT: A little louder. 

MR. MAC CRATE: What was the question, please? 


{Question read.) 


; = 8 


THE COURT: Well, of course he did. That's 
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what he said. 
MR. JULIEN: Well, just a minute, your Honor. 
He kept talking about an investor. 
Q Now, are you talking about an investor who -- 
A A businessman or -- 
Q Who would not be working in this business? 


A Either one. Looking at it from the 


standpoint of a willing buyer. Whether he has the 
knowledge or he lacks the knowledge. 

Q The business has the same value to a silent 
investor as it does to a man who will make his living 


at it; is that your testimony? 


A Partly, yes. 
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Q Are you an accountant by the way? 

A No. 

Q Well, are you acquainted with any businesses 
or any firms in the public market that are engaged in the 
purchase or sale of automobile parts? 

Yes, 


Do you know a firm by the name of Genuine 


Yes, 

And this is a wholesaler of automobile parts? 
It is a wholesale warehouser. 

They are listed in thestock exchange, are they? 

A Yes. 

Q Well, even in the present depressed market, at 
what ratio of Gainings towards price is the stock of that 
company selling? 

A Well, aside from my feeling that it's totally 
irrelevant -- 

Q No, no, I am not asking you what's relevant. 

A About 15 times. 


THE COURT: JI think we have got to ccn«lude 


Have you got anything further? 


MR. JULIEN: I am almost through. I want to 
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call your Honor's attention in response to the question 
about the restated taxes -- restated income for the period 
ending September 30, 1972, that is found in Exhibit CB, 
net profit or loss after officers -- what is that salary? 
THE COURT: You can call my attention to it. 

Let's not take time to read things. 

JULIEN: That figure is in. 

COURT: All right. 

mentioned something about a single source 
of supply. 


Did you inquire as to whether or not this 


firm had ever had any difficulty in securing supplies 


before a certain cut off event took place in September 
30th of 1972? 

A Well, only to the extent that anything 
of that sort appeared in the transcript, I don't specifically 


recall anything though. 


Q Well, did you know that up to that date they 


had had no difficulty in securing their supplies at all? 
Did you know that? 

A Yes, I am generally aware of that. 

Q And of course,you'm thinking about what a 
poSSipnje investor or a purchaser of the business may be 


thinking of in 1972, that’s a speculative matter, isn't it? 
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A No, I think it's based on my judgment as to-- 
drawn on many years of experience. 
Q Your judgment deals principally with publicly 


held companies, isn't that true? 


A No. 


Q tsn‘t it? 

A No, it does not. 

Q Well, it has to do with mergers and acquisitions, 
ie that it? 

A It has always to do with evaluation of privately 
held companies. 

THE COURT: He's already testified he has done 
it for state and tax purposes. 

Do you have anything else? 

MR. JULIEN: No, I think that will be sufficient. 
REDIRECT EXAMINATION 
BY MR. MAC CRATE: 

Q Mr. Hanse, do you regard the price earnings 
ratio of Genuine Parts to be relevant to the valuation of 
the subject company? 

MR. JULIEN: I object to it. Relevance is a 
matter for your Honor to determine. 
THE COURT: Well maybe it's not phrased 


exactly right, but it's an obvious question on redirect. 
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What's your answer? 

A I regard it as totally irrelevant. Genuine 
Parts is basically a nationwide company, it sells all 
kinds of products, buys from all kinds of manufacturers, 
it has sales in the area of five to six hundred million 
dollars and net income of $21 million. I think it's 
totally different from the company we are talking about. 

MR. JULIEN: One question. 

THE COURT: Do you rest? What's the one 
question? 

MR. JULIEN: So glad to see your Honor smiling 
at this hour. 

Q When people buy inte that Genuine Parts company, 
they are paying 15 to 16 times earnings for a minority 
interest in the business, right? 

A That's right, 

(Witness excused) 

THE COURT: Does Ford rest? 

MR. MAC CRATE: Ford rests, your Honor. 

THE COURT: Now, we will of course suspend. 
It's .awfully late. I think that we have to consider 
what briefs, if any, are to be submitted. 


My reaction right now is ~-- 


MR. JULIEN: I am not complete. I haven't 
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COURT: No? 

JULIEN: Your Honor has asked questions of 
us, and I have had Hr. Wasser working on the very questions 
that you have asked about having to do with the specifics 
of the wholesale inventory units, and they nave been 
doing an audit on that since you asked that question. 

I think you would be interested in the results 
of that. They ought to %@ interested because the figure 
actually comes down a bit from what we have presented 
to you. 

MR. MAC CRATE: Your Honor,this is trying to 
shore up the plaintiff's case. 

MR. JULIEN: Shoreing up nothing. I am -respondin 
as you did to question addressed by the Court to you. 

MR. MAC CRATE: This is after the plaintiff 
rested. 

THE CCURT: Let m2 just state something in 
general. 

I feel that I would like to take time now with 
myoffer to go over what is now in the record and to get 


into the legal authorities inasmuch depth as I can, 


which I feel the case is really quite difficult on the 


law, and I would -- what I was going to say aid I didn't 


know that you had any more evidence, but { wae ygeing to 
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say this to both of you. 

Before anybody does anything further I'd like 
to use to the maximum extent what's been given me now. 
Several briefs on various subject". and we have the 
evidence in the record we have. 

< think tne difficulties that I now see in 
the case may evaporate as I learn the law better, and 
go over the record. I don't think they will evaporate, 
and I think it will remain a difficult case ty decide. 

And I would say that after’ I get through 
the kind of review I have in mind, which ought not to 
take a long time, I won't have any hesitation to ask you 
to submit further briefs or to -- I would ask ~~ {} 
see gaps in the evidence, to ask for the «vidence to be 
supplemented, because I feel that the case is difficult 
and I am quite certain -- I would assume it would go tp 


to the Court of Appeals, I think it could end up going 


to the Supreme Court, and I think we all have an obligation 


in a case like this to have a complete record on the 
necessary points, 
I have been puzzled at the emphasis on some 
points and the gaps on other points, but that's -- I 
. Probably don't realiy know as much about the case as the 


lawyers do and that's the reason for my puzzlement. 
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But I really would like to go over what I 
have and then there may be additional evidence from the 
Ford side as far as their purpose. 

I really feel it is absolutely mandatory to 
complete the record and I wouldn't hesitate to call on 
you, and I don't care who has rested. If I feel I need 
information to decide the case I will call. 

MR. JULIEN: If I can put this in py way 
of exhibits. 

THE COURT: It's far too late and I really 
have to go. I think if you want now to put on a rebuttal 
case, or re-open your case in .chief.: ., I obvious ly can't 
do it tonigqnt. 

MR. JULIEN. I understand. 

THE COURT:' And it can't be done by just 
introducing an exhibit. If you've got an exhibit show it 
to Mr. MacCrate,it will give him time to look it over, 
see what specific problems he's got, and then maybe we 
could be io about -- if you want to introduce further 
evienuk, fi think what you ought to do is to write me a 
letter and say whether it's by way of re-opening your case 
in chief, or rebuttal or what it is, and then Mr. MacCrate 
Will be able to respond, and we will have tne issue joined. 


f just can't do it tonignt. 
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MR. JULIEN: I understand, your lionor. This 
will take just ose. But I don't want the record 
to be left in the position where your Honor addressed 
a question to us as to can't this be done. 

This very thing we have done originated with 
a question you addressed tous. 

THE COURT: I am aware of that. 

MR. JULIEN: We did it. We Spent an enormous 
amount of time to do it. 


THE COURT: I will certainly re interested in 


MR. JULIEN: May we append it to our brief? 
THE COURT I don't know. I would assume 
if it's a different piece of evidence, if it's different 
evidence, it's got to come in as evidence, but dowhat I 


suggested. 


It seems to me for the sake of efficiency so 


we don't all come together again without -knowing what 

we are coming together for, could you just write me and 

Say what you intend to do, a copy to Mr. MacCrate. Show 

Mr. MacCrate the proposed exhibit and then let Mr. MacCrate- 
I don't mean a 15-page single spaced letter but just . 
proposal of what you want to do, and then if we need to 


have a nearing we will have a nearing and we will schedule 
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it. Can't you do that? 


MR. JULIEN: I can. 

THE COURT : So that you are not resting. Until 
I hear from you, until we resolve your proposals, your 
request is still open. 

Okay? 

We will adjourn on that condition. 

MR. MAC CRATE: Your Honor, you did request 
briefs on several points. We have in preparation -- we 
were waiting the closing of the record to complete them -- 

THE COURT: I thought you submitted briefs on 

all the points I have asked you about. 

MR. MAC CRATE: In particular, you mentioned 
additional material on indirect purchases. We can have 
that brief in your hands very promptly. 

THE COURT: I don't want a multiplication of 
wriefs. I want all the material I can get but I just 
think that it probably ought to have some order. If you 
want to submit a memorandum on an indirect purchaser, 
go ahead and do it. 

Is that the subject? 

MR. MAC CRATE: Yes. And then we also were 
waiting for the conclusion to give vou a memorandum on 


damages and relief generally. 
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MR. JULIEN: What is your position. about 
Driefs in general. 

THE COURT: I thought I had received all the 
briefs I could digest. 

MR. JULIEN: On the law. 

THE COURT: That I could digest so far. 

MR. JULIEN: How about putting these exhibits 
in proper context and discussing the testimony? Don't 
you want us to do that for you? 

THE COURT: I think I have just got to gc. 

Now, why don't you -- could you give me short 
letters of what you propose as far as further briefs, 


as far as any further evidence. Just you start, Mr. 


Julien, and you answer Mr. MacCrate, but hold off 2... 


anything until we get the thing organized. 
Okay. 


(Adjournment sine die) 
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